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The foll ow ng Zoom proceedi ngs began at 9:10 a. m

THE VI DEOCRAPHER: W are now on the
record. The time is now 9:10 a.m This is the
vi deo-recorded deposition of Kathryn Hebda, a
corporate representative of the Florida Board
of Education, in the matter of WIlliamLink v
Manny Di az.

This deposition is being held in
Tal | ahassee, Florida, on August 18, 2022.

The vi deographer is Jordan McHugh, and the
st enographer is Sandi Nargiz, both in
associ ation with Phipps Reporting.

W1l counsel please announce their
appearances for the record after which the
court reporter will swear in the wtness.

MR. HANCOCK: W I liam or Liam Hancock from
Elias Law Group on behalf of plaintiffs,

M5. FROST: Elisabeth Frost, also wth
Elias Law Group, on behalf of plaintiff.

M5. JASRASARI A: Jyoti Jasrasaria, also on
behal f of plaintiffs, of Elias Law G oup.

M5. GAY: Amanda Gay with the Florida
Departnment of Educati on.

MR MOORE: Tim More, G ayRobinson, on

hal f of the defendants.
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THE STENOGRAPHER: Wbul d you rai se your
ri ght hand, please? Do you swear or affirm
that the testinony you are about to give wll
be the truth, the whole truth, and nothing but
the truth?

THE WTNESS: | do.

THE STENOGRAPHER: Thank you.

Ther eupon,

KATHRYN SCHNEI DER HEBDA,

AS REPRESENTATI VE PERSON DESI GNATED BY THE FLORI DA

BOARD OF EDUCATI ON,
havi ng been first duly sworn or affirnmed, as
hereinafter certified testified as foll ows:
DI RECT EXAM NATI ON
BY MR HANCOCK:

Q Good norning. How are you doi ng?

A Good nor ni ng.

Q My nane is Liam Hancock. |'man attorney
for the plaintiffs in this lawsuit. Could you
pl ease state your full nanme for the record?

A Kat hryn Schnei der Hebda.

Q And what would you like nme to call you

A Kat hy.
Q Kat hy? Sure.
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1 Have you ever been deposed before?

2 A | have.

3 Q How many occasi ons?

4 A Roughly five or six.

5 Q When was the nost recent?

6 A Probably -- | guess the adequacy | awsuit
7 was probably the nost recent.

8 Q And when was that?

9 A That was around 2015.

10 Q Ckay.

11 A 2015.

12 Q And in that deposition, were you deposed
13 in your personal capacity?

14 A My capacity in working for the Departnment
15 of Educati on.

16 Q O course.

17 And then what was the -- before that?

18 A Actual ly, there probably was one nore

19 recent than that. | was deposed | think for a
20 personnel case at the agency. | was chancell or at
21 the time, but it was -- the case started back when
22 was chief of staff, and so | was a witness for the
23 agency.
24 Q Under st ood.
25 And do you understand that today you'l
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giving testinony on behalf of the board itself?
A Yes.
Q In any of those prior depositions were you

al so giving testinony on behalf of the board itself?
A | don't think so.
Q So is this your first time giving a

deposition on behalf of the board itself?

A | think so.
Q "Il just go over some ground rules real
quick. I'Il be asking a series of questions, and

your counsel may object to sone of the questions,
but unless he instructs you not to, you nust answer
t he questi on.

Do you understand that?

A Yes.

Q And the court reporter will be nmaking a
record of everything we say, so it's inportant to
gi ve answers verbally instead of nods or gestures;
Is that fair?

A Yes.

Q And we' |l take breaks periodically, but if
you ever need to take a break, just let ne know.
All | ask is if there's a pending question, we
address that first and then take a break.

Does that sound good?

wWww. phi ppsreporting. com
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1 A Ckay.

2 Q So a nonent ago, the court reporter swore
3 you in, correct?

4 A Yes.

5 Q And do you understand this is the sanme

6 oath you would take if you were testifying in court?
7 A Yes.

8 Q And is there any reason why you woul d be
9 unable to testify fully and truthfully today?

10 A No.

11 Q Are you taking any nedications that m ght
12 affect your attention or nenory today?

13 A No.

14 Q | f at any point you don't understand ny
15 question, wll you let ne know?

16 A Yes.

17 Q And if at any point you realize you may
18 have forgotten sonething or you need to correct your
19 testinony, wll you let nme know?
20 A Yes.
21 Q How did you first becone aware of this
22  lawsuit?
23 A | don't -- | don't know exactly.
24 Q Do you recall about when you found out
25 about this lawsuit?
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1 A | don't know. |I'm-- I"'msure | got an

2 e-mail fromsoneone in the general counsel's office

3 wth a copy, but I don't know.

4 MR MOORE: |'Il instruct the w tness not

5 to answer to the extent it reveals

6 attorney-client conmunicati on.

7 THE W TNESS: (kay.

8 BY MR HANCOCK:

9 Q If | represent to you that this |awsuit
10 was filed in the sumrer of 2021, would that refresh
11  your recollection?

12 A | suppose.

13 Q Who do you understand to be the plaintiffs
14 in this lawsuit?

15 A There's a person whose nanme is Link. And
16 then | understand -- | don't renenber all the

17 plaintiffs.

18 Q That's fine.

19 A | "' msorry.

20 Q And who do you understand to be the

21 defendants in this [awsuit?

22 A There's a list, and I -- it includes the
23  Board of Education and the comm ssioner in his

24  capacity as comm ssioner.

25 Q And you understand that this lawsuit is
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chal l enging the constitutionality of a bill enacted
in 2021, right?
A Yes.
MR, HANCOCK: So I'Il introduce what's

bei ng marked as Exhibit 1.
(Exhibit 1 was marked for identification.)
BY MR HANCOCK:
Q Do you recogni ze this docunent?
A That | ooks like the Florida version of the
| egi sl ation that was passed.
Q And this is House Bill 233, right?
A Yes.
Q We'll cone back to Exhibit 1 a few tines,
but we can set that aside for now.
What -- are you aware that other
deposi tions have al ready been taken as part of this
| awsui t ?
A | don't know that any have been taken.
Q Have you reviewed transcripts from any
depositions in this lawsuit?
A Ch, that's true. Yes. Two.
Whi ch transcripts are those?
Al ex Kelly and Jon Rogers.

And when did you review those transcripts?

> O » O

I n the past week.
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Q And you understand your testinony today is

on behal f of the Board of Education itself?

A Yes.

Q |'I'l show you what's being nmarked as
Exhibit 2.

(Exhibit 2 was marked for identification.)

BY MR HANCOCK:
Do you recogni ze this docunent?
Yes.
So you have seen this docunent before?

| have.

o » O » O

If you'd turn to page 7, do you see the
start of a list of topics?
Yes.

Have you reviewed these topics previously?

> O »

| have.

Q Are you prepared to testify regardi ng each
of these topics today?

A Yes.

Q We can set Exhibit 2 aside for now.

In addition to your deposition today, how

el se have you been involved in this litigation?

A | don't understand that question.

Q Sure. Have you reviewed any filings on
behal f of the board?

wWww. phi ppsreporting. com
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1 A Yes.

2 Q Do you recall which filings?

3 A The ones | recall are the responses to

4 interrogatories that we would have filed. 1Is that a
5 filing?

6 Q Sure. Setting aside the interrogatories,
7 do you recall any other filings you may have

8 reviewed on behalf of the board?

9 A | don't recall.

10 Q | wll hand you what's being marked as

11 Exhibit 3.

12 A Ckay.

13 (Exhibit 3 was marked for identification.)
14 MR MOORE: Let's go off the record for a
15 moment .

16 THE VI DEOGRAPHER: W are now goi ng of f

17 record at 9:19 a.m

18 (Discussion off record.)

19 (A recess took place from9:19 a.m to
20 9:21 a.m)
21 THE VI DEOGRAPHER: W are now goi ng back
22 on record at 9:21 a.m
23 BY MR HANCOCK:
24 Q So |'mpresenting you wth what's been
25 marked as Exhibit 3.
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Do you recogni ze this docunent?

A Yes.

Q And this is the Board of Education's
initial answers to plaintiffs' first set of
Interrogatories, right?

A Correct.

Q And you turn to the third-to-the-|ast

page, you see -- is that your signature at the
bot t onf?
A Yes.

Q And so is this one of the interrogatories
you nentioned review ng --
Yes.
-- as part of this litigation?

Yes.

O » O >

All right. Let set that aside for now
(Exhibit 4 was marked for identification.)
BY MR HANCOCK:

Q | amgoing to present you with what's
bei ng marked as Exhibit 4. Do you recognize this
docunent ?

A Yes.

Q And is this the Board of Education's
amended answers to plaintiffs' first set of

I nterrogatories?
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A
Q

) Page 14
It Is.

And if you turn to the second to the | ast

page, is that your signature there?

> O >»r

Q

Yes.
And is this dated May 13, 20227
Yes.

Al right. Let's set that aside for now

as well.

MR HANCOCK: | amgoing to present the

W tness with what's being marked as Exhibit 5.

BY MR

O » O » O >» O

A

(Exhibit 5 was marked for identification.)
HANCOCK:

Do you recogni ze this docunent?

Yes.

And what is this docunent?

It's ny declaration.

Was this drafted by you?

What do you nean was it drafted by nme?

Li ke the -- the -- your statenent.

| amsorry. Drafted has |ots of neanings.

This is ny statenent, if that's what you are asking

nme.

Q

Did you have any assistance in putting

t oget her this statenent?

A

Yes.
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Q And if you would turn to page 6, it has

your signature, right?

A Yes.

Q And this is dated March 31, 2022?

A Yes, it is.

Q You can set that one aside for now as
wel | .

MR. HANCOCK: And then | ast one, |
promse. | ampresenting the witness with
what's being marked as Exhibit 6.

(Exhibit 6 was marked for identification.)

BY MR HANCOCK:

Q Do you recogni ze this docunent?

A Yes.

Q And what is this docunent?

A State Board of Education second anended

answer to plaintiffs' first set of interrogatories
Nurmber 2 and first amended answers to plaintiffs’
first set of interrogatories Nunmber 3, 6, and 12.

Q And if you would turn to the second to the
| ast page, this one also bears your signature,
right?

A Yes.

Q And this is dated August 17, 2022; is that
right?
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A Yes.

Q Did you do anything to prepare for today's

deposi tion?
A Yes.
Q What did you do to prepare?

A | reviewed the interrogatories, | read the

| egi sl ation, reviewed sone of the docunents that
have been submtted as part of discovery.

Q Anyt hi ng el se?

A | reviewed the -- the depositions |
menti oned earlier.

Q D d you speak with anybody about the
depositi on today?

A Att or neys.

Q And who did you speak to?

A Attorneys in the Departnent of Education
and attorneys at GrayRobinson. | also spoke to ny
supervi sor at work.

Q Who is your supervisor at work?

A Henry Mack, senior chancell or.

Q And on how many occasi ons did you speak
wth the departnent | awyers?

A | don't know the nunber.

Q Do you know roughly when those

conver sati ons occurred?
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A They have been ongoing since -- | guess

since the beginning of the Iegislation.

Q Do you know - -

A | mean the -- the filing of the suit.
Par don ne.

Q Under st ood.

In ternms of discussing the deposition, do
you have a sense of when those discussions with the
departnment | awers began?

A The | ast several weeks. | really don't
have a good date to give you.

Q Do you have a sense of approxi mately how
| ong you spent speaking to the departnent |awyers in
the | ast several weeks?

A No.

Q And the other counsel you spoke to were --
were -- were those fol ks from G ayRobi nson?

A Yes.

Q And when did those conversations start?

A | don't have an exact date, but it's --
it's been in preparation for this, whatever --
what ever the tinme frame was for that.

Q Wuld it be asimlar tine period to the
preparation discussions wth the departnent |awers?

A Probably shorter.
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Q Do you recall roughly how nmany occasi ons

you spoke with G ayRobi nson | awers?

A | don't have a good nunber.

Q Do you have an approxi mation as to how
much tinme you spent speaking wth G ayRobi nson
| awyers?

A No.

Q So aside fromyour supervisor at work,
| awyers for the departnent, and | awers from
G ayRobi nson, did you seek to anybody else to
prepare for today's deposition?

A Yes. | spoke with ny executive
vi ce-chancel l or, Carrie Henderson, and once with
Jereny Katz who is an analyst in ny division.

Q D d you speak to anybody el se?

A | don't recall speaking to anybody el se
about the deposition.

Q Did you speak to anybody fromthe Board of
Governors in preparation for today's deposition?

A Not in preparation.

Q D d you speak to anybody enpl oyed by a
Florida college in preparation for today's
deposi tion?

A No.

Q Did you speak to anybody fromthe
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Governor's Ofice in preparation for today's
deposition?

A Not in preparation for the deposition, no.

Q In ternms of your conversation with Henry
Mack - -

A Yes.

Q -- what topics were discussed with hinf

A Primarily, the -- the preparation of the
survey and the schedul e of when | would be away from
the building and things |ike that.

Q And what topics did you discuss wth
Carri e Henderson?

A Sone of the preparation of the survey, but
primarily the -- the process of intake on the data
and the portions you see in the interrogatories
that -- where her name is nentioned.

Q And what topics did you discuss wth
Jereny Katz?

A | asked himspecifically about the portion
you see in the -- the interrogatories where it
mentions his involvenment with | ooking at the data
and trying to determ ne the conputer-generated
responses on the survey.

Q Earlier you nentioned that you revi ewed

the interrogatories and docunents produced as part
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of discovery.

Were there any other docunents that you

reviewed in preparation for today's deposition?

A Yes. | nentioned earlier that | read the
| egi slation again, | read the -- the transcript of
Al ex Kelly's deposition, | read -- | reviewed some

of the docunents that were submtted for discovery,
e-mails and things |ike that.

Q And did you go to coll ege?

A Yes.

Q Wher e?

A | went to Newberry College in Newboerry,
South Carolina for nmy undergraduate degree and
Florida State University for nmy master's degree.

Q In terms of the undergraduate degree, when
did you obtain that degree?

A | n 1985.

Q And what did you study there?

A Musi ¢ education, choral conducting.

Q And is that what the degree is in?

A Yes. It's a bachelor's in nusic
educati on.

Q And then the -- did you do anything in
bet ween Newberry Col |l ege and Fl orida State?

A No, | didn't.
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Q And what was --

A | amsorry. Let me ask you, what do you
mean "do anythi ng"?

Q Was there a gap in terns of tine between
when you graduated from Newberry and when you began
studying at Florida State?

A Just the end of the spring senester when
graduated and the fall when that senester started.

Q Sure. And what did you study at Florida
St at e?

A Musi ¢ educati on.

Q And you said you received a master's. Is
that in nusic education?

A Yes.

Q And did you pursue any further education
after that?

A | took a few courses to renew ny teaching
certificate, but | didn't pursue any additional
degr ees.

Q And those courses you nentioned, are those
sort of occasional over tine in the years since?

A Yes.

Q But aside fromthose courses, have you
returned to school any point in your career?

A No.
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Q Did you study survey admnistration at any
poi nt ?
A No.

Q Have you ever taken a course on conducti ng
research on human subjects?

A No.

Q Have you ever taken a course in
statistical nethods?

A No.

Q Have you ever been certified by the
I nstitutional Review Board?

A No.

Q So what is your -- your current
occupation?

A | amthe chancellor of the Florida College
System and the division of Florida colleges in the
Department of Educati on.

Q And how | ong have you served in that
posi tion?

A Si nce 2019.

Q And how did you get that position?

A | was enpl oyed by Comm ssioner Richard
Cor cor an.

Q And so that was a decision nmade by Richard

Cor coran?
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A Yes.

Q Did you have to go through any form of
confirmation process?

A No.

Q Does your current occupation have a set
ternf

A No.

Q Do you have any current plans to | eave
your position?

A No.

Q And | know you nentioned Henry Mack
earlier. |s there anybody else that you report to?

A We report to the conm ssioner in the org
chart. And then the -- the senior chancellor --
there are two senior chancellors. Henry Mack is the
seni or chancel | or over nobst post secondary areas in
the departnent. And then Jacob Oiva is the senior
chancellor for early learning and K-12.

So the senior chancellors organi ze the

di vi si ons underneath them for the conm ssioner.

Q And so in ternms of -- how often would you
report to Jacob Aiva?

A | don't.

Q And do you have anyone who directly

reports to you?
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Yes.

About how many peopl e?

Fi ve.

O r» O >

And who are those peopl e?

A Carri e Henderson, Caleb Hawkes, Lisa Cook,
Yvette Hargreaves, and Pam Posey.

Q And what are your roles and
responsibilities at the departnent?

A As the chancellor for the division of
Florida colleges, I'"'min the position you m ght
think of as division director. So | supervise that
di vision and the activities the division is
responsi bl e for, which include technical assistance
to colleges, the Florida Coll ege System
| npl enmentation of rules, and those rules inplenented
by Florida statutes.

Q And can you hel p ne understand the
di fference between the Board of Education and the
Departnment of Education?

A Yes. The -- the Board of Education is
actually the agency head. The conm ssi oner
functions as a CEQ, if you will. And the Board of
Educati on are nenbers appoi nted by the governor.
And they're in staggered terns. And then they

sel ect a comm ssioner who then sort of runs the
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agency on a day-to-day basis.

Q And when you say "agency," is that the
Department of Education?

A Yes.

Q In terms of inplenenting all of the things
t he Board of Education oversees, is all of that
| mpl ementation carried out by the Departnment of
Educati on?

A Yes.

Q And is the Florida College Systema part
of the Departnent of Education?

A The Florida College Systemis the 28
col  eges that make up the Florida Coll ege System

Q Is it fair to say that "Florida College
Systent is just atermto refer to those group of
i nstitutions?

A Yes.

Q And so would it be fair to say that the
di vision of Florida colleges at the Departnent of
Education is the agency that oversees the Florida
Col | ege Systenf

A We're part --

MR MOORE: (bject to form
You can answer.

A W are part of the agency that oversees
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the Florida College System W have the nost direct

contact. It's our -- it's our responsibility
day to day to work with the Florida coll eges.
BY MR HANCOCK:

Q And does the division of Florida colleges
have jurisdiction outside the Florida College
Syst en?

A No.

Q But there are other Departnent of
Educati on divisions that have jurisdiction over the
Florida College Systemin sone areas?

A | don't know if its jurisdiction. But
there's certainly the agency -- for exanple,
accountability, research and neasurenent division is
the division that reports data. There's a division
that collects data frominstitutions just |ike we
collect it fromschool districts.

So there are a nunber of divisions that
support the Florida Coll ege System and participate
in the inplenentation and duties of the departnent.

Q And what position did you hold before
becom ng chancel | or?

A Chi ef of staff.

Q And who were you chief of staff to?

A Pam Stewart, Conmm ssioner Pam Stewart.
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Q How | ong were you chief of staff for
Conm ssi oner Stewart?
A | think it was about five years.
Q And how did you get that position?
A She enpl oyed ne in that position.
Q Is it fair to say you were chief of staff

for the duration of Conmm ssioner Stewart's tenure?

A Yes.

Q And how did Pam Stewart start her career?

A | believe she started as an el enmentary
teacher, but I -- | would have to go back and check
I f that was exactly right.

Q Is it your understanding that she had
worked as a teacher prior to becom ng conm ssi oner?

A Yes.

Q And was it your understanding that she had
wor ked in education or education policy for decades
prior to her enpl oynent?

A Yes.

Q And she had worked at the Florida
Departnment of Education prior to becom ng
commi ssi oner, right?

A Yes.

Q Had you worked with Conm ssioner Stewart

prior to her becom ng conmm ssioner?
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A Yes.

Q She stepped down at the end of 2018, does
t hat sound right?
A About then, yes.

Q Do you know why she stepped down?

A | don't.

Q Do you know if she was asked to step down?

A | don't know.

Q And she was succeeded by R chard Corcoran,
right?

A Correct.

Q Do you know if M. Corcoran had previously
been a teacher?

A | don't think so, but |I'mnot positive.

Q Do you know if M. Corcoran had previously
wor ked at the Departnent of Education?

A | don't believe so.

Q Do you know if he had previously worked
for either the Board of Education or the Board of
Gover nors?

A | don't Dbelieve so.

Q Do you know if he had previously worked
for a college or university?

A | don't know.

Q And M. Corcoran has now been replaced by
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Conm ssioner Diaz; is that right?

A Yes.

Q And Comm ssioner Diaz has previously been
a teacher, right?

A Yes.

Q What job did you have before working as
Commi ssioner Stewart's chief of staff?

A | was deputy chancell or for educator
quality in the K-12 division at the Departnent of
Educat i on.

Q And what were your responsibilities in
that role?

A The responsibilities for educator quality
deputy chancell or included the bureaus that worked
on -- they focused on areas that dealt wth
teaching -- or teachers and school |eaders.

So an exanpl e woul d be educators'
certification, the bureau of educator recruitnment,
devel opnent and retention, and professional
practices services.

Q And how long did you work in that role?

A | don't know exactly. It mght have been
around four or five years also. It could have been
| onger. | would have to check.

Q Sur e.
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A It's been a long tine.

Q Yeah. Over your career, how many years
have you spent working for the Department of
Educati on?

A It will be 30 years in Cctober.

Q And aside from chancellor, chief of staff
to the conm ssioner, and the educator quality role,
what ot her roles have you held at the Departnent of
Educati on?

A | was bureau chief of the bureau of
educat or recruitnent, devel opnent and retention.
was a policy analyst in the K-12 division for
governnental relations. And | was -- | had severa
roles in the bureau of educator certification. Wen
| started, | was a Program Specialist, and then |
think | becanme a Program Specialist Il and then a
Program Specialist |1V, sonething Iike that.

Q When did you first start working at the
Departnment of Education?

A | n Cctober of 1992.

Q And when did you receive your degree from
Fl orida State?

A I n 1987.

Q And what did you do between 1987 and 19927

A | was a m ddl e school teacher.
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Q Where was that?

A | taught one year in Leon County at
Fairview M ddle School, and |I taught four years in
Cobb County, Georgi a.

Q Have you ever worked at a college or

uni versity?

A No.

Q Have you ever testified in court?

A Yes.

Q How many tinmes woul d you say?

A | think the adequacy | awsuit was the only

time | testified in court.

Q And rem nd nme, when was that |awsuit?

A | think it was around 2014. It went on
for a nunber of years, but | think the cul mnation
was in 2014.

Q And what was the subject of that |lawsuit?

A A suit was brought against -- | know it
was brought against the Board of Education, but it
coul d have been other -- other entities enconpassed
in the suit. But there was a claimthat Florida's
education systemdidn't neet the adequacy provisions
in the constitution.

Q Have you ever served as an expert w tness?

A Yes.
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1 Q How many tines?

2 A Once.

3 Q And when was that?

4 A During the adequacy | awsuit.

5 Q Onh, yeah. So as part of that, you were

6 offered as an expert w tness?

7 A Yes.

8 Q Do you recall whether the court accepted

9 your testinony as an expert?

10 A Yes.

11 Q And is your -- and is your recollection

12 that they did accept it?

13 A That's ny recol |l ection.

14 Q Have you ever testified in an

15 admnistrative proceedi ng?

16 A If a-- if achallenge to a rule

17 includes -- is an exanple of admnistrative

18 proceeding, then yes.

19 Q And when woul d that have happened?
20 A That was when | was the bureau chief and
21  educator recruitnment, devel opnent and retention, so
22 it would have been around sonewhere between 2004 and
23 2006 or '7.
24 Q Have you ever been subpoenaed as part of a
25 legislative investigation?
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1 A | don't think so.

2 Q The -- the Board of Education has seven

3 menbers, right?

4 A Yes.

5 Q Are all seven nenbers appointed by the

6 gover nor ?

7 A Yes.

8 Q And then they're subject to confirmation
9 by the Senate?

10 A Correct.

11 Q Do they serve for set terns?

12 A They do. They're staggered terns.

13 Q And how | ong are those terns?

14 A | believe they're four years, but | would

15 have to go back to the statute and read it to be

16  sure.

17 Q And do you know i f board nenbers are term
18 limted?

19 A What do you nean "termlimted"?

20 Q Do you know if there's a cap on how many

22 A | believe there is.

23 Q Do you know what that cap is?

24 A | think it's two terns, but | also think
25 that thereis a -- this is a legal question, but |
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think there is a provision that you can continue to

serve in the capacity until you are replaced if you
do hit the end of your term

Q Do you know how often the board neets?

A Yes. It's not exactly once a nonth or
every other nonth. There is a schedule set for each
year .

Q Wuld it be approximately 12 tines a year?

A No. It's fewer than that. | think this
com ng year is sonmewhere between seven and ei ght
times a year.

Q Can a nenber of the board be fired?

A It's a voluntary position to be a state
board nenber, so they are not enpl oyees.

Q Under st ood.

Do you -- is there a way for sonebody to
be renoved fromthe board after being appointed?
MR MOORE: (Object to formto the extent
it calls for a |legal conclusion.
You can answer if you know.

A There probably is, but | don't know
exactly what it is.
BY MR HANCOCK:

Q Sur e.

|s the conm ssi oner considered a nenber of
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t he board?

A No. He is the secretary of the board, |
t hi nk.

Q | s the conmm ssioner appointed by the
gover nor ?

A No. By the State Board of Educati on.

Q And is the comm ssioner subject to
confirmation by anybody?

A No.

Q Do you know if the conm ssioner serves for
a set ternf

A He does not.

Q And is it fair to say that the Board of
Education has jurisdiction over all public education
with the exception of the State University Systenf

A That's pretty fair.

Q And does -- does the -- and the
conm ssioner's jurisdictionis simlar to the
board's; is that right?

A Yes.

Q Does the conm ssioner also direct the
Department of Education?

A Yes. On a daily basis, his role.

Q So the comm ssioner woul d al so have

jurisdiction over the division of Florida colleges
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in the Florida Coll ege Systenf

A Yes.

Q | s the Board of Education considered part
of the executive branch?

A | think we're -- | think we are in a
di fferent spot because the -- the governor does --

governor appoints the board nenbers who are
consi dered the agency head, but it's different than
a typical state agency where there is one individual
who is the agency head appointed by the governor
whi ch woul d be consi dered executive agency. But
we -- we -- we coordinate very closely with the
Governor's O fice because he does appoint the board
menbers.
Q Is the -- is the Departnent of Education
consi dered part of the executive branch?
MR MOORE: (Object to formto the extent
it calls for a |legal conclusion.
THE WTNESS:. R ght.
MR. MOORE: You can answer if you know.
A |"msorry. It's -- it's conplicated.
BY MR HANCOCK:
Q No. O course.
Do you understand -- do you report to

anyone in the Governor's Ofice?
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No. Directly, no.

A
Q Does -- does Henry Mack or Jacob diva?

A They report to the comm ssioner.

Q And does the conm ssioner report to anyone
in the Governor's O fice?

A He reports to the State Board of
Educat i on.

Q |s that the only entity that the
commi ssi oner reports to?

A Yes.

Q Are -- are you considered the head of the
Fl orida Col |l ege Systen?

A There are portions of the statute that --
that tal k about the -- the chancellor of the Florida
Col I ege System because there used to be a separate
board for the Florida Coll ege System years ago
before the constitutional change and K-20, and then
anot her constitution [imt took out the board of --
set up the Board of Governors.

So | support the Florida College System
but | don't run the Florida College System

Q And you said there is no |onger a board
sort of governing the Florida College Systenf

A The State Board of Education does, but

there is not a separate board for the Florida
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Col | ege System as there was years ago.

Q Under st ood.
And you said earlier that the chancell or

I s chosen by the comm ssioner?

A Yes.

Q Can you give nme a sense of the structure
of the Florida College Systenf

A There are 28 colleges in the Florida
Col | ege System and they are governed by | ocal
boards of trustees. They are called "district
boards of trustees" because each college is assigned
one or nore counties in Florida that's considered
their service district or service area.

Q And does every county in Florida have a
col l ege assigned to it?

A Yes.

Q And how are those individual boards of
trustees constituted?

A They are appoi nted by the governor also.

Q Do you know if they are subject to
confirmation by the Florida Senate?

A They are.

Q Do you know if they serve set terns?
A | don't know.
Q

And does each col | ege have a president?
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A Yes.

Q And how are presidents chosen?

A They are selected by the Board of
Trust ees.

Q Does the Board of Education play a role in
sel ecting presidents?

A No.

Q Do the presidents serve set terns?

A That's determ ned by the | ocal Board of
Trustees. And | would like to go back and say that
t he boards of trustees, the nenbers do have a set
term but | don't know what the -- | don't know what
the length of tine is.

Q Sure. | appreciate that.

Are coll ege presidents subject to review?
MR MOORE: (Object to form (bject to
form

A Revi ew by whont?

BY MR HANCOCK:

Q Are they subject to review by the Board of
Educati on?

A No. The Board of Trustees.

Q Are the boards of trustees required to
informthe board in any way about the performance of

their presidents?
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A They do. They send us the eval uation each

year once the evaluation of the president is
conpl et ed.

Q And is that just an obligation on the
boards of trustees to report their eval uation?

A Yes.

Q Does the board sign off on that eval uation
in any way?

A No.

Q About how many full-time students are
enrolled in the Florida Coll ege Systenf

A At present about 615,000, | think is our
| ast count.

Q Those are full-tinme students?

A No, those are not full-tinme students.
Those are actual people, students that are enroll ed.
If you are tal king about full-time equival ent
students, that's a different nunber.

Q Do you have a sense what that nunber woul d
be?

A | amtrying to recall fromthe | ast
estimating conference. | don't renenber the exact
nunber. It's in the 200, 000s because two-thirds of
our students are part-tine.

Q About how many faculty nenbers are

wWww. phi ppsreporting. com
(888) 811-3408




C/'R Florida Board of Education (Kathryn Schnei der Hebda)
August 18, 2022

1
2
3
4
5
6
.
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

) Page 41
enpl oyed by the Florida Coll ege Systenf

A | don't know the exact nunber. | am going
to say it's over 30,000, but I am not positive.

Q Do -- does the Florida College System have
tenure for teaching faculty?

A Tenure is not in the statute. Sone
faculty have what's called "continuing contract."

Q Do you know if the Florida College System
used to have tenure by that nane?

A | don't believe so.

Q How does the continuing contract operate?

A That's a -- many, many years ago, the
Fl orida colleges individually came from schoo
districts, they were originally assigned to schoo
districts decade ago. And so that's a -- the
continuing contract was sonething that they brought
wth themfromlocal school boards.

And so that -- that contract -- there is a
rule that inplenents the continuing contract in the
statute, and there are requirenents that the Board
of Trustees -- the boards of trustees set forth for
soneone to qualify for a continuing contract and to
maintain it.

Q |s there a standard length of time for a

continuing contract before it's renewed?

wWww. phi ppsreporting. com
(888) 811-3408




C/'R Florida Board of Education (Kathryn Schnei der Hebda)
August 18, 2022

© 00 N oo o B~ W DN P

N N N N NN P P P PR PR R Rk
g A W N P O © 0 N O O M W N +— O

) ) Page 42
A | don't knowif there is a standard tine,
meani ng one required by the statute. | amnot sure.

Q Do you know if the board rule inplenenting
a statute prescribes a set tine?

A | didn't review that prior to this
deposition, so | would have to go back and | ook at
the rule to be sure.

Q Does the Board of Education retain
authority to alter that rule regardi ng continuing
contracts?

A Yes.

Q How are deci si ons made on behalf of the

A What do you nean?

Q Are there sone decisions that require a
vote by board nenbers?

A Yes.

Q And in general, what are the kinds of
decisions that require a vote by board nenbers?

A An exanple would be a new State Board of
Education rule or an anendnent to an existing rule
or repeal of an existing rule.

Q And are those votes just sinple majority
votes anong the board nmenbers?

A Yes.
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Q Are there any other kinds of decisions

that require a vote by the board nenbers?

A There are -- there are sonme things in the
statute that require the State Board of Education to
adopt sonething, but it doesn't require that they do
it inarule. So they would vote on that kind of
adoption at the state board neeti ng.

Q What -- what formof adoption would they
vote on that's not a rule?

A | think there are things like the -- |

want to say that the

- at the previous board
meeting they adopted the Iist of approved
accrediting agencies or recommended accrediting --
accrediting agencies for colleges to -- to choose
from And that's not in the state board rule, but
it's sonething they are required to adopt by
stat ute.

Q And where did that list initially come
fronf

A It was devel oped through a process of
col I aborati on between the division of Florida
col I eges and the Board of GCGovernors.

Q And so the division and the Board of
Governors created a |list of recommended

accreditati on agenci es?
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1 A Yes.

2 Q And the board adopted that |ist?

3 A They di d.

4 Q Are there decisions that can be nade by

5 the conm ssioner al one?

6 A Yes.

7 Q What sorts of decisions does -- can the

8 conm ssi oner nmake independentl|y?

9 A There are a nunber of enpl oynent deci sions
10 he can nmake independently, and then al so the board
11 has the ability to delegate authority to the
12 comm ssioner for specific things.

13 Q Can the conmm ssioner ever require the

14  board to act?

15 MR MOORE: (Object to the extent it calls
16 for a legal concl usion.

17 You can answer if you know.

18 A | can't think of an occasion where he can
19 require the -- the conm ssioner can require the

20 board because he reports to the board.

21 BY MR HANCOCK:

22 Q Under st ood.

23 Are there actions by the Departnent of

24  Education that require sign-off fromthe

25  comm ssioner?
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A Yes.
Q What -- what kinds of actions require
sign-off?
A Menoranda that would go to coll ege system

institutions or school districts.

Q Wuld that -- that applies to nenoranda
di stributed by the departnent?

A Yes.

Q | s anyone authorized to sign off on those
In the conm ssioner's place?

A | don't know. The conm ssioner has the
ability to del egate authority, just -- just like the
board does, but | don't know what specifically his
authority has been -- where his authority's been
del egat ed.

(Exhibit 7 was marked for identification.)
MR HANCOCK: |'mgoing to present the

W tness with what's been marked as Exhibit 7.
BY MR HANCOCK:

Q Do you recogni ze this docunent?

A Yes.

Q And what is this docunent?

A This is an exanple of a formwe would call
a purple sheet because -- we distinguish it by color

because it gets passed around for routing through
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t he departnent when there's a nmenorandum or sone

ot her docunent that needs approval for distribution.
Q And do you see that this docunent has a

coupl e of dates on it, one is May 17, 2021, and the

ot her --

Yes.

-- Is May 20, 20217

> O r

Yes.

Q And above that, do you see where it says
presentation to this acronynf

A Yes.

Q What is that acronynf

A M SATFOR is the acronymfor the MS
directors in the Florida College System It's their
association. So this is -- it looks like it's a
cover sheet for a presentation -- a set of
Power Poi nt slides or other docunents that were going
to be presented to those individuals at their
associ ati on.

Q And who are the -- the college directors?

MR MOORE: (bject to form

A What do you nean "the college directors"?
BY MR HANCOCK:

Q | apol ogi ze. Let's go back.

This association, who is it an associ ati on
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on behal f of ?
A M S usual |y stands for Managenent
I nformati on System so this -- these would be the
I ndi vi dual s who -- who have sone responsibility in a

coll ege for data collection or data reporting, and
they, like many other individuals in the colleges
who have simlar job or like roles, they neet
t oget her and have policy discussions. And we
provi de technical assistance to them as we do other
I ndividuals in the college.

Q And do you see the box |abeled "OIC
approval s"?

A Yes.

Q And so the first one listed is A Kelly?
A Yes.

Q |s that Alex Kelly?

A It would be, yes.

Q Is his nanme on there because at one tine

he was chief of staff to the comm ssioner?

A Correct.

Q On a current purple slip, would Al ex
Kelly's nane be there?

A No.

Q And then a few rows down, do you see
E. Hall?
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A Yes.

Q Who is that?
A Eric Hall. He was senior chancell or
bef ore Henry Mack

Q Is he still at the departnent in sone
capacity?
A No.

Q And on a current purple slip, would there
be a row for Henry Mack?
A Yes.
Q And then there's a row for your approval
as well, right?
A Yes. Yes.
Q All right. You can set that exhibit
asi de.
(Exhibit 8 was marked for identification.)
MR HANCOCK: |'mgoing to present the
W tness with what's being marked as Exhibit 8.
BY MR HANCOCK:
Q So if you flip past the first page, is
this also a purple slip?
A Yes.
Q And turning back to the first page, what
Is this page?

A It |ooks |like a request to our general
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office to revi ew.

|s that to secure their approval before it

goes to the comm ssi oner?

A

Q
drafted; |

A

Q

Yes.

And this is a request for a neno that you
s that right?

Let nme see. Yes.

|f you | ook back in Exhibit 5, which was

your decl arati on.

A

Q
top right.

A

Q
A

Q

Yes.

|f you turn to page 20, it will say in the

Yes.
Do you recogni ze this docunent?
Yes.

s this the -- well, there are initials

next to your nane --

A

that it's

Yes.

-- on this docunment. Does that indicate
a final version?

Yes.

And this is dated March 23, 2022; is that

Yes.

Is this the final version of what was

wWww. phi ppsreporting. com
(888) 811-3408




C/'R Florida Board of Education (Kathryn Schnei der Hebda)
August 18, 2022

1
2
3
4
5
6
.
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

] ) ) Page 50
bei ng asked for review on this task sheet?

A Yes, it |ooks that way.

Q All right. You can set Exhibit 5 aside
agai n.

Do you see in -- returning to Exhibit 8,
do you see in the coment columm where it says Jim
R chnond worked on it as well?

A Yes.

Q Who is JimRi chnond?

A JimRichnond is currently our acting
general counsel.

Q Let's turn to the pink slip itself. In --
the OIC approvals table now reflects that, at this
time, Bethany Swonson was chief of staff; is that
right?

A Yes.

Q Wio is currently chief of staff to the
conmm ssi oner ?

A Anast asi os Kanout sas.

THE STENOGRAPHER: |'m sorry?

THE W TNESS: He goes by Stasi.

Anast asi os Kanout sas.

BY MR HANCOCK:
Q |s there a uniform process for who needs

to approve sonething before it is escalated to the
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conm ssi oner ?

A It's fairly standard. It can be -- it can
vary dependi ng on what type of docunent it is.

Q So woul d -- would any docunent being
escal ated to the comm ssioner go through the general

counsel's office?

A Sonme don't. There are sone -- sone
things -- like social nmedia proposals would not go
t hrough general counsel. But anything that's going

to pertain to technical assistance or inplenentation
of a statute would go to general counsel.

Q And generally, how many -- is it
sufficient for one person to sign off within this
OrC approval's box?

A Generally, no. It would go through both
t he senior chancellor and chief of staff and nost
t hings run through the communications office, but an
exception to that would be a state board rule draft
that would not go to communi cati ons.

Q Under st ood.

A It's like social nedia doesn't go to
general counsel.

Q The Board of Education has rul e-maki ng
authority; is that right?

A Yes. Wen it's granted by the statute.
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Q And are those rul es considered Board of

Education rules or Departnent of Education rul es?

A They' re considered State Board of
Education rul es.

Q |s there a departnment within the
Department of Education tasked with the
adm ni strative rul e-maki ng process?

A W have an cler- -- agency clerk who
conpl etes the process with the Departnent of State,
but it involves the -- rule making involves the
program of fice and general counsel and, as you can
see, a nunber of people.

Q Are -- are rul e-making processes generally
run through whatever division is relevant to the
rul e?

A Yes.

Q Does the Florida College Systemor any of
t hose institutions have rul e-making authority?

A The boards of trustees have authority to
make regul ations and rules on behalf of the college.

Q And what is your understandi ng of where
that authority cones fron?

A The Florida statute.

Q And do you have an understanding as to

what areas that statute authorizes themto create
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rules in?

A Yes. I'm-- it's a whole listing in the
statute under the powers and duties of the Board of
Trustees. It includes things |ike the enpl oynent
processes, staffing, running of the canpus,
obt ai ning property, selling property, things that
pertain to academ c processes.

Q And those are things that are expressly
aut hori zed by statute, you said?

A Yes.

Q And you said the board has to vote to
initiate a rul e-making process; is that right?

A You nmean the State Board or the Board of
Trust ees?

Q Apol ogi es.  Yeah.

Does the State Board have to sign-off
before initiating a rul e-maki ng process?

A Before a rul e-nmaki ng process?

Q Li ke to propose a new rule or an anmended
rul e.

MR MOORE: (Object to the extent it calls
for a legal conclusion.

A | am just thinking about the -- | don't --
| don't know if you consider the agency clerk filing

t he proposed rule nmaking with the Florida
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Adm ni strative Register the state board. So | -- so

| don't know the answer to your specific question.
BY MR HANCOCK:

Q Under st ood.

In order for a rule to be adopted, does
the board -- the state board have to vote on it?

A Yes.

Q Can departments within the DOE request a
rul e- maki ng?

A Yes.

Q Can constituents or stakehol ders request a
rul e- maki ng?

A Yes.

Q Wio fields those requests?

A | can't renmenber a -- a specific request
that canme fromconstituent or a citizen, but there
IS no reason why a person couldn't wite the agency
and -- and request that we consider rule making on a
certain topic.

Q VWhat -- what is the Board of Education's
role in ternms of the funding that is appropriated to
Fl orida col |l eges?

A W are required each year to prepare --
as -- as any other agency, we are required to

prepare a | egislative budget request and submt that
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to the -- through the proper procedure, electronic

procedure, to the Governor's Ofice.

Q And that's a budget request prepared by
the division of Florida colleges?

A W participate in the -- the budget
request, but the -- the division that has the -- the
bi ggest role in that is the division of finance and
oper ati ons.

Q |s there -- is there a separate request
for appropriations related to the Florida Coll ege
System or is it part of a larger request on behalf
of everything the board works on?

A It's part of our entire State Board of
Education | egislative budget request. [|ndividual
col l eges al so have the ability to request.

Q And what form does that take?

A | don't know specifically. They --
sonetimes they informus of -- of a request they are
going to make, but generally | believe it -- it just

Is a direct request fromthemto the |egislature.
Q And where do those requests go at the

| egi sl ature?
A | don't know.
Q s it your understanding that there is a

particular office that fields budget requests?
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MR MOORE: (Cbject to form

A In the | egislature, | don't know.
BY MR HANCOCK:
Q Do you know who the board transmts their

budget request to?

A | don't know specifically. | know there
Is an electronic process, but it -- it's done where
all the agencies submt their -- their informtion,

but | don't know exactly who is over that office.
(Exhibit 9 was marked for identification.)
MR HANCOCK: | present the witness with
what's being marked as Exhibit 9.
A Can | put this Nunber 8 away for a mnute

or?
BY MR HANCOCK:
Q Yeah.
A Ckay.
Q Do you recogni ze this docunent?
A Yes.
Q And this is a copy of Florida Statute
1008. 327
A Yes.
Q Are you famliar with this statute?
A Yes.
Q Does this statute entrust the Board of
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1 Education wth overseeing the Florida Coll ege
2 Syst enf?
3 A Can you ask that question again?
4 Q Sur e.
5 A Pl ease.
6 Q The -- the first sentence of this statute
7 reads: "The State Board of Education shall oversee
8 the performance of," and it lists some
9 institutions --
10 A Yes.
11 Q -- including the Florida Coll ege System
12 Is that right?
13 A Yes.
14 Q What is included in that oversight?
15 A Oversight, it says that "The perfornmance
16 of those entities, including the Florida College
17 Systeminstitution, Board of Trustees and
18 enforcenent of all laws and rules.”
19 Q And if you |l ook at the Subsection (2)(a),
20 does this authorize the Comm ssioner of Education to
21 investigate allegations of nonconpliance with the
22 | aw at a Florida College Systeminstitution?
23 A Yes.
24 Q And the conm ssioner reports those
25 findings to the state board; is that right?
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A Yes.

Q And then if you turn down to
Subsection (4), does this section authorize the
Board of Education to take certain actions if they
determine a Florida Coll ege Systeminstitution is
unwi | ling or unable to conply with the [ aw?

A Yes.

Q Is that a decision that would require a
vote fromthe Board of Education?

MR MOORE: (bject to the formto the
extent it calls for a |legal conclusion.

A | don't -- | don't know.

BY MR HANCOCK:

Q Anong and below that it Iists actions the
State Board of Education is authorized to take; is
that right?

A Yes.

Q And one of those actions is report to the
| egislature that a Florida college institution is
unable or unwilling to conply with the law, is that
ri ght?

MR, MOORE: (bject to form
A That's what it states.
BY MR HANCOCK:
Q And is one of the options that the Board
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of Education can wthhold the transfer of state

funds, discretionary grant funds, discretionary
lot- -- lottery funds, or any other funds specified
as eligible for this purpose?

MR, MOORE: (bject to the extent it calls
for a |l egal concl usion.

You can answer.

A That's what it states.

BY MR HANCOCK:

Q Are you aware of any instances of the
Board of Education exercising authority under this
statute?

MR MOORE: And to be clear, is your
question directed to the postsecondary system
as held by Judge Wal ker in his protective
order?

MR. HANCOCK: No, it's not.

MR- MOORE: kay. You can answer as to
post secondary.

MR. HANCOCK: Are you instructing the
Wi tness not to answer with respect to schools
that are not postsecondary?

MR MOORE: | believe it's outside the
scope of the notice of deposition, and |

bel i eve Judge Wal ker's order limted it to
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post secondary.

MR HANCOCK: | amsorry. To confirm you
are instructing the witness not to answer with
respect to institutions that are not
post secondary?

MR MOORE: |Is your question specifically
aski ng about K through 12?

MR HANCOCK: It is asking about any
I nstance in which the Board of Education
exercises its authority.

MR. MOORE: Could you repeat the question,
pl ease.

BY MR HANCOCK:

Q Chancel l or, are you aware of any instance
of the Board of Education exercising authority under
this statute?

MR MOORE: You can answer if you know t he
question -- if you know t he answer.

A Yes.

BY MR HANCOCK:

Q I n what instances are you aware of them
exerci sing that authority?

A The only instance |'maware of was in the
last -- | don't exactly know the date, but it was

regardi ng K-12.
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Q Roughly when was that?

A It was within the | ast two years.

Q And what were the circunstances of the
Board of Education exercising that authority?

A To nmy recollection, it -- it had to do
wth certain district boards of -- certain district
school boards not follow ng the | aw

Q I s your understanding that -- did the
Conm ssi oner of Education conduct an investigation
under this statute?

A | don't know.

Q Do you know i f the Conmm ssi oner of
Education reported a finding of probable cause to
the state board?

A | don't recall the exact proceeding.

Q But your understanding is there was sone
form of proceeding under this statute?

A Yes.

Q Do you know if the State Board of
Education held a vote on whether or not a school
board was unwilling or unable to conply with the
| aw?

A | don't renmenber whether it was a vote or
not. | renenber themdiscussing it at the state

board neeting, but |I don't recall whether there was
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a vote or not.

Q Do you recall whether the Board of
Education reported to the |egislature whether any
institutions were unwilling or unable to comply with
t he | aw?

A | don't know. | don't remenber.

Q Do you know if the Board of Education

wi thheld the transfer of any funds under the

statute?

A Yes.

Q | s your recollection that funds were
wi t hhel d?

A It is.

Q Do you know what funds were wi thhel d?

A My recollectionis that it was the
sal aries of the school board nenbers.

Q Do you know whi ch school board nmenbers or
whi ch districts?

A | don't renenber.

Q Do you know if that -- if a Florida state
court or federal court was involved in that in any
way ?

A | don't know.

Q | s your understanding that this was -- you

mentioned you were aware of a proceeding, correct?
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A Yes.

Q | s your understanding that that proceeding
was W thin the Board of Education?

A What do you nean by "within the Board of
Educati on"?

Q |s there -- do you think it was a | egal
proceeding in a court, or do you think it was a
proceedi ng conducted within the Board of Education
or the Departnent of Education?

A There may al so have been a court
proceeding. But | don't -- | don't know the
rel ati onship between the court proceeding and the
State Board of Education proceeding. But it was --
the state board di scussed whether or not to w thhold
t he school board nenber salaries.

Q Under st ood.

MR HANCOCK: Wiy don't we take a quick
break?
THE VI DEOGRAPHER: W are now goi ng of f

record at 10:21 a.m

(A recess took place from10:21 a.m to

10: 37 a. m)

THE VI DEOGRAPHER: W are now goi ng back

on record at 10:37 a. m
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BY MR HANCOCK:

Q Did you speak with your counsel while we
were on a break?

A Yes.

Q D d you discuss the deposition?

A Yes.

Q What did you di scuss?
MR MOORE: (bject to formand instruct
her not to answer. |It's a privileged
conversation.
BY MR HANCOCK:

Q Okay. Does the Board of Education ever
draft its own | egislation?

A We do have legislative proposals fromtine
to tinme that the State Board of Education supports.

Q And are those proposals that the board
itself drafts?

A What do you nean "the board itself
drafts"?

Q In -- in terns of the statutory |anguage
that they would |like to propose.

A Are you asking if an individual board
menber drafts | anguage, or do you nean the
departnent in working for the State Board of

Educati on?
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Q Yeah. \Wiether anyone working for either

the board or the departnent drafts the |anguage?

A Yes.

Q And under what kinds of circunstances
woul d the board sort of propose its own |egislation?
A In addition to the | egislative budget

requests, which is required, there have been

occasi ons where the State Board of Education has
adopted a policy agenda as well. It doesn't happen
every year because they're not required to do it.
But there are -- there are tinmes when that happens.

Q And who makes the deci sion about whether
or not to adopt a policy agenda?

A If it's the state board's policy agenda,
then the state board woul d deci de.

Q And when was the last tine they woul d have
adopted a policy agenda?

A Gosh, | can't recall when. | don't know.

Q Do you -- do you recall it happening in
the | ast five years?

A | don't recall themdrafting a policy
agenda |i ke at the beginning of the |egislative
session, but | do -- | think there could have been
an instance -- or one or nore instances where at

sone point during the process they had di scussion
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about a particular policy itemthat they felt

favorably about and wanted the conm ssioner to
support.

| cannot think of anything specific or
when it m ght have occurred, but at sone point
during ny tenure there, | recall that happening, in
addition to like a fornmal adoption of a full policy
agenda.

Q Does the board ever propose technical
corrections to statutes after they've been enacted?

A Menbers of the departnent do routinely --
we -- we issue bill anal yses and prepare those and
file those as well; so yes, that does happen.

Q Can you give ne an exanple of when the
board or the departnent woul d have proposed a
technical correction after a bill was enacted?

A Enacted or filed?

Q After it was enacted.

A Oh. No. | thought you neant fil ed.
apol ogi ze.

Q Under st ood.

Are you aware of any instances of the
board or departnent proposing technical corrections
after a statute has been enacted?

A No, |'m not aware of any.
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1 Q But you are aware of proposals to alter
2 legislation that has been filed but not passed?
3 A Yes.
4 Q And how often does that occur?
5 A | woul d say there's probably an
6 instance -- at |east one instance every session.
7 Q The board tracks legislation related to
8 public education, right?
9 A Yes.
10 Q Wuld it be fair to say that they propose
11 corrections or anendnents to a mnority of the bills
12 that they track?
13 MR MOORE: (bject to form
14 A Consi dering the nunber of bills that are
15 proposed that relate to education, | would say it's
16 a mnority, yes.
17 BY MR HANCOCK:
18 Q About how many bills per session would you
19 say that the board proposes anendnents to?
20 A | don't have a good nunmber. And it would
21 vary each session.
22 Q Who fromthe board nakes the decision to
23 propose an anendnent ?
24 A The primary responsibility for that woul d
25 be the conmm ssioner.
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Q | s the comm ssioner's sign-off required
bef ore an anendnent is proposed to the |egislature?
A | woul d say yes, although it doesn't
necessarily go through a -- like the formal neno

process that you saw earlier.

Q Uh- huh.

A But, yes, the conm ssioner would want to
approve that.

Q | s there anyone aside fromthe
conm ssi oner who you would think their approval is
necessary?

A There's an approval process, certainly.
We typically have a director of governnenta
relations who has primary responsibility tracking
and keep all those processes noving, chief of staff,
senior chancellors, |I would inmagine the individuals
I n | eadership.

Q Who is the current director of governnent
relations?

A Cory Dowd.

Q And how | ong have they been in that
position?

A Since | ast Wednesday.

Q Who was in that position prior to Cory?

A Jessica Fower, | think, had -- had the
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rol e before then.

Q And how | ong was Jessica Fow er in that
role?

A Maybe two years. | think she was with the
agency longer than that, but | think in that role
maybe two years.

Q And do | egislators ever solicit the views
of the board on pending bills?

A Yes.

Q And is there a particular office that goes
t hr ough?

A The governnmental relations office.

Q And then is it passed to the rel evant
di vision fromthere?

A Typi cal ly.

Q And are responses to legislator inquiries
sonet hing that the comm ssioner would need to sign
of f on?

A He would -- he would be inforned, vyes.

Q Does the legislature ever solicit the
views of the board before a bill is introduced?

A Yes, that has happened soneti nes.

Q About what tinme of year does that occur
usual [ y?

A It could -- it could be any tine.
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Q Does the Governor's Ofice ever solicit

views of the board on pending bills?
A Yes.
Q Wio fromthe Governor's Ofice typically

does that?
A | don't know if there's a typical process,
but we -- we tend to work with the office of policy

and budget. Policy -- office of policy and budget,
or OPB, has divisions that focus on education and
all the other agency topics, so we primarily work
with the staff in education.

Q Do you know who's currently in charge of
the office of policy and budget?

A | think it's Shel by Cecil.

Q Does the Governor's O fice ever draft its
own | egi sl ation?

A | don't know.

MR MOORE: (bject to form
BY MR HANCOCK:

Q Does the Governor's O fice ever consult
with the board about draft legislation before it is
I nt roduced?

A | suppose that could happen.

Q Are you aware of any instances of that

happeni ng?
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A Yes.

Q And when are you aware of that happening?

A Last year they asked us some questions
about the |law enforcenent bill, the one that -- |
think it's HB 3 is when it was originally
i ntroduced. But the governor -- | think the
governor's office asked, when they were putting that
bill together, sone questions about |aw enforcenent
trai ning and who does | aw enforcenent training and
things like that, so ... Proposed bonuses and ways
to recruit [aw enforcenent officers. And since our
colleges do a ot of that training, they asked us
sone questions about it.

Q And do you know if House Bill 3 was ever
I ntroduced?

A Yes.

Q Do you know if House Bill 3 was ever
enact ed?

A Yes.

Q And what is your understandi ng of what
House Bill 3 does?

A It primarily supports the recruitnent and
training of |aw enforcenent officers.

Q How so?

A |''mnot going to renenber all the
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provi sions, but there are sone schol arships, |

think, that are provided for individuals to cone
into |l aw enforcenent training and conplete that
training.

And then also a provision for individuals
who are in other areas that are simlar to |aw
enforcenment to -- for training to be devel oped for
themto sort of convert that training into what they
need to becone a | aw enforcement officer.

Q Does the board ever attend hearings on
education |egislation?

A Yes.

Q Wio usual ly attends those hearings on
behal f of the board?

A The governnental relations director,
per haps sonebody el se in the governnental relations
of fice, depending on who's assigned to the
particular policy sector. And then sonetines
di vision staff may go.

Q And who deci des whether a representative
of the board should attend a particular hearing?

A Typically that's decided in the -- in the
commissioner's office. It could be the chief of
staff's decision, it could be sonething delegated to

the director of governnental relations, sort of a
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teameffort.

Q Do representatives of the board ever offer
their own testinony at the hearings?

A Yes.

Q Do they field questions fromthe
| egi slators at those hearings?

A Sonet i nmes.

Q In ternms of testinony that's affirmatively
offered, is that sonething that requires sign-off
fromthe conm ssioner?

A Yes.

Q Does the Board of Education have
| obbyi st s?

A Yes.

Q Does the Florida College System have its
own | obbyi sts separate fromthe Board of Education?

A The Council of Presidents, | think through
t he Association of Florida Colleges, contracts with
a | obbyi st.

Q In terms of the state board, do you know
how many | obbyi sts they have?

A | don't know the exact nunber. The
comm ssi oner and the chief of staff, the senior
chancellors, the director of governnmental relations

woul d all be registered | obbyists. | don't know if
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there are other individualize that could be.
Q Are you anong those who are registered?
A No.
Q Wul d Henry Mack be anong those who is

regi st ered?

A Yes.
Q And Jacob Aiva as well?
A Yes.

Q And they -- they file disclosures for any

bill that they work on; is that right?
A Yes.

Q Do those disclosures identify the board's

position on that bill?
A |f there is one.
Q They woul d?
A (Nods head.)

Q And in terns of a position to disclose,

t hat sonmething that would require the conm ssioner
approval ?
A Can you ask the question again, please.

Q Yeah. Wien -- when a | obbyist fromthe
Board of Education is filing a disclosure and
i ndicating a position on the bill, do they need to
get the conmm ssioner's sign-off to indicate that

posi tion?

S

'S
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A Yes.
Q In ternms of House Bill 233, are you aware
of a conpanion bill that was introduced to the
Fl ori da Senate?
A There was one, | amsure, but | couldn't

tell you what it is now.

Q Yeah, if | represented to you it's SB 264,
does that sound right?

A (No response.)

Q What does -- what would you call those
bills where there is one in the House and one in the
Senat e?

A Conpani on.

Q Conpanion bills. And does the board
generally treat conpanion bills as equival ent?

A | don't know what that neans,

"equi val ent."

Q So, for exanple, you nmentioned earlier
that the board sonetinmes prepares bill analyses; is
that right?

A Yes.

Q Wul d the board generally create one or
two bill analyses for sonething that had a conpani on
bill?

A W woul d generally do two. W -- | think
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our bill analysis formnotes whether or not there is

a simlar bill because sonetines they are identical,
sonetimes they are simlar and they are not
identical. So we -- we would do the analysis on one
bill and then have to do a separate analysis on the
other bill.

Q And are you aware that the House Bill 233
conpanion bill was introduced by Senator Rodrigues?

A | think that's right. That's ny
recol |l ection.

Q Does the board generally -- when there are
two conpani on bills proceeding through the
| egi sl ature, does the board have a general approach
for which one to work on?

A What do you nean "to work on"?

Q In terms of a proposed anendnent, is that
sonet hi ng the board woul d propose for both bills?

MR MOORE: (bject to form

A It would depend on the situation and |ots
of things.
BY MR HANCOCK:

Q Do you recall whether the board was
consulted by the |egislature before House Bill 233
was i ntroduced?

A What do you nean "consul ted"?
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Q Were there any di scussions between the

| egi sl ature and the board about House Bill 233
before it was introduced?

A There wasn't a discussion that | am aware
of that -- about the specific bill. W did have
questions starting | think in 2020, '21, about
surveys that were already done by institutions in
other states that -- that ended up -- you know, once
the bill was filed, you could say, oh, this is --
this is why they were asking us that question.

Q Under st ood.

Did you have any di scussions about Senate
Bill 264 prior to it being introduced?

A |'msorry. No -- | apologize -- other
than what | just explained what -- what turned out
to be questions that were for information that were
rel at ed.

Q Yeah.

MR HANCOCK: | amgoing to present to the

W t ness what's being marked as Exhibit 10.

(Exhibit 10 was marked for
i dentification.)
BY MR HANCOCK:
Q Do you recogni ze this e-mail chain?
A Yes.
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Q If you turn to the last page, this starts

as an e-mail on January 22, 2021; is that right?
A Looks like it, yes.
Q And this is an e-mail from Bet hany
Swonson, right?
A Yes.

Q And do you recognize who that e-mail is

to?

A | don't recognize the e-mail address, but
when you read the -- the context of it, it appears
to be Senator Rodrigues. | amnot famliar wth

that e-mail address.

Q Under st ood.

A And Krissy Kulavic in the Florida Senate.

Q And if you turn back to the front page,
this is an e-mail from January 25, 2021; is that
right?

A Yes.

Q And did the board propose anendnents to
House Bill 233?

A Yes. It looks |ike we provided
suggestions, and you can see the outline in this
e-mai | of suggestions regarding FERPA. So | don't
see an actual anendment attached, but | see

suggestions for changes to |ine nunbers and all of
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t hat .

Q And do you know whet her the board's
proposed anendnents were adopted?

A Exactly which ones, | don't know. | do

know that -- that | think FERPA was added to the
bill after this point.

Q And do you know if a statement clarifying
rul e-maki ng authority was added to the bill?

A | don't renenber exactly. But if | |ooked
at the bill, | could probably -- before and after, |
could tell you.

Q Yeah. Let's quickly look at Exhibit 1.

If you'd turn to the second page, do you see a
Subsection (2)(b) or -- or the paragraph that begins
with B?

MR. MOORE: Counselor, | believe there are

a coupl e beginning wth B.

MR HANCOCK: Apol ogies. The one at the
top of the page.

A Are you referring to "The State Board of
Education shall require each Florida Coll ege System
Institution to conduct..."

BY MR HANCOCK:
Q Exactly.
A Ckay.

wWww. phi ppsreporting. com
(888) 811-3408




C/'R Florida Board of Education (Kathryn Schnei der Hebda)
August 18, 2022

© 00 N oo o B~ W DN P

N N N N NN P P P PR PR R Rk
g A W N P O © 0 N O O M W N +— O

] Page 80
Q And if you look at the last sentence of

that section, it says: "The State Board of
Education nmay adopt rules to inplenent this
par agr aph. "

|s that right?

A Yes.

Q Does that refresh your recollection as to
whet her the proposed rul e-maki ng anendnent was
adopt ed?

A If -- there is clearly rule making in the
statute as a result of the legislation, what | don't
remenber is what the bill |ooked |ike before this,

i f that nakes sense.

Q Under st ood.

A So | can see that, yes, clearly there is a
statenent about rule making in the bill.

Q Turni ng back to Exhibit 10, do you see in
the first line of this first e-mail: "Thanks for
all your help, Krissy and team Here are talKking

poi nts that Amanda Gay hel ped draft tonight for the

senator"?
A Yes.
Q s it common for the Board of Education to

provi de tal king points as part of their proposed

amendment s?
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A | don't knowif "common" is the right

word, but it -- it can happen, yes.

Q Do these tal king points represent the
views of the board on the nerits of these
amendnent s?

MR MOORE: (Cbject to form

A This is an e-mail from sonebody who was
chief of staff at the tine.
BY MR HANCOCK:

Q Do you think Bethany Swonson's views
generally represent the board's views in her
capacity as chief of staff?

A The process woul d have been for her to
consult with the conm ssioner before providing
information like this. So | would say yes.

Q So to confirm it's your understanding the

comm ssioner |ikely would have signed off on these?

A Li kely, yes. | wasn't present at the
monent, but likely that is -- that's our typical
process.

Q | f you |l ook at the discussion about FERPA,
do you see that bullet that begins "Clarifying that
one's ability..."?

A Yes.

Q The last -- the end of that bullet says:
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"For exanple, that colleges and professors cannot

use students' education records in violation of
FERPA. "
Is that right?

A Yes.

Q Do you understand that FERPA [imts what
col | eges and professors can do with recordi ngs?

MR MOORE: (bject to form Calls for a
| egal concl usi on.
You can answer if you know.

A | know that students' records are
protected by FERPA. So there is alimt on sharing
a student's record if you are not the student
yoursel f, unless the student has given you
perm ssi on.

BY MR HANCOCK:

Q Under st ood.

If you ook to this -- the bullets bel ow
FERPA background, do you see that first bullet that
says: "FERPA provides that a video of a student is
consi dered an education record when the video is
directly related to a student and mai ntai ned by an
educational agency, institution, or a party acting
for the agency or institution"?

A Yes.

wWww. phi ppsreporting. com
(888) 811-3408




C/'R Florida Board of Education (Kathryn Schnei der Hebda)
August 18, 2022

© 00 N oo o b~ W N e

N N N N NN P P P P P PP PP
g » W N P O © 0 N O O » W N P O

] ] Page 83
Q I's it your understandi ng that FERPA

provi des protections for education records?

A Yes.

Q And t hose education records, is your
understandi ng, are records that are maintai ned by
t he education agency or a party acting for that
agency?

A Yes.

MR MOORE: njection. Calls for a |egal
concl usi on.
You can answer.
A That's ny under st andi ng.
BY MR HANCOCK:

Q Do you understand FERPA to Iimt the use

of recordi ngs nmai ntai ned by students?
MR. MOORE: Legal concl usion.
You can answer.

A | don't know. If I don't know all the
circunstances, it could -- I don't know the whol e
FERPA | aw.

BY MR HANCOCK:

Q Does the board think that a recording
taken by a student is a recording maintained by the
educational institution or a party acting for that

institution?
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MR MOORE: (bjection to the extent it

calls for a |l egal conclusion.

You can answer.

A | don't know exactly the answer to the
question. Do you m nd saying the question again?
BY MR HANCOCK:

Q Yeah. |'Il| rephrase.

If a student submtted an inquiry asking
whet her the recordings they've taken are an
education record under FERPA, does the board have a
position on that?

MR. MOORE: Sane objection.

A | apologize. Can you repeat it one nore
time?
BY MR HANCOCK:

Q Sur e.

A Now it's a different question and it's a

different word --

Q Sur e.
A -- and | need to understand.
Q If a student submitted an inquiry asking

whet her recordings they maintai ned are consi dered
subj ect to FERPA, does the board have a position on
t hat ?

MR. MOORE: Sane objection.
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A | don't know that we have a position on

it. We may. But that would be sonething -- if an
inquiry came in like that -- for exanple, if a
student e-mailed our office and said, "I want to
know the answer to this question,”" | would consult
wi th our general counsel's office because we

woul dn't know necessarily all the ins and outs of
FERPA wi t hout consulting an attorney just to be
sure.

BY MR HANCOCK:

Q Do you currently have a view on whether a
recordi ng nmai ntai ned by a student is considered an
educational record under FERPA?

MR. MOORE: (bjection to the extent it
calls for a | egal conclusion.
You can answer if you know.
A | don't -- | don't know the answer.
(Exhibit 11 was marked for

I dentification.)

MR. HANCOCK: |'mgoing to present the

W tness with what's been marked as Exhibit 11.
BY MR HANCOCK:

Q Do you recognize this e-mail chain?

A ( Exam ni ng Docunent.)

Yes.
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1 Q And this starts as an e-mail fromyou on
2 January 25, 2021; is that right?

3 A Yes.

4 Q And you are discussing a Senate hearing
5 that's being held the day after; is that right?

6 A Yes.

7 Q And you plan to give a presentation at
8 that hearing; is that right?

9 A Yes, it |ooks that way, that we had a

10 presentation to make, so we would be in attendance

11 at the hearing the next day.

12 Q And in the last line of your e-mail, it

13 sounds like you clarify that this presentation you

14 intend to give is not related to these three bills;

15 is that right?

16 A Correct.

17 Q Do you -- do you recall what the subject

18 of your presentation was?

19 A | don't.

20 Q And then you receive a reply from Bet hany

21 Swonson, and she says: "No need for either of you

22 to comment on the bills. [If you are asked, 1'll be

23 there and can nake any official comment that is

24  needed"; is that right?

25 A Correct.
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Q Does the chief of staff normally attend

heari ngs on behalf of the board?

A It looks like at this point she was deputy

chief of staff, which | think at that time the --

part of the deputy of chief of staff's role was to

oversee, if you wll, or be very closely involved in

governnental relations activities.

So it certainly -- and she a registered
| obbyi st, so it would have certainly been typical
for her to attend.

Q And when she references an offici al
coment, does that nmean that she'd be speaking on
behal f of the board itself?

A Yes.

Q And woul d you expect that she has
aut hori zation fromthe conm ssioner to do that?

A Yes.

MR MOORE: (bject to form
BY MR HANCOCK:

Q Do you recall attending a hearing on
January 26, 20217

A | must have been there, but | -- |
couldn't confirmother than this e-mail that, yes,
that's what happened, w thout |ooking at ny

cal endar .
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Q Do you recall whether you were asked --

whet her anyone fromthe board was asked questions
related to Senate Bill 264 at that hearing?

A | don't recall. | don't recall being
asked questions, but -- | don't think we were asked
questions. \Wether or not Bethany answered any
questions, | can't renmenber.

(Exhibit 12 was marked for
identification.)
MR. HANCOCK: |'mgoing to present the

W tness with what's being marked as Exhibit 12.
BY MR HANCOCK:

Q Do you recognize this e-mail?

A Yes.

Q And this is an e-mail you sent on
February 16, 2021; is that right?

A Yes.

Q And this is an e-mail to a Fred Piccol 0?

A Yes.

Q Who is that?

A Fred Piccolo was in the position of
executive vice-chancellor in the division at the
time in our division of Florida colleges.

Q And who currently holds that position?

A There's only -- at that tinme, there were
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two executive vice chancellors, Fred and Carrie

Hender son. Now we have one, which is Carrie

Hender son.

Q And in the first line of the e-mail, you
reference, you say: "I just nmet with Eric." Wuld
that be Eric Hall?

A Yes.

Q And then later on in the e-mail, do you
see where it says: "See if you can get any info on

t he cost and ot her couple of questions that
commi ssi oner asked"?

A Yes.

Q Do you recall having a neeting wth the
conmm ssi oner around this tine?

A | don't. \Wat -- what typically
happened -- | could have talked to himdirectly, but
what typically would happen is the senior
chancel l or, such as Eric Hall, would see the
conm ssioner on a routine basis and pass along to us
i nquiries that the conmm ssioner m ght have.

So it could have been that | nmet with him
or it could have been that | heard fromEric Hal
that those were the comm ssioner's questions.

Q Just speaking in general, who fromthe

di vision of Florida colleges tends to neet with the
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comm ssi oner directly?

A Typical ly ne.

Q And is it fair to say that the
conm ssioner nore often nmeets with the executive
chancel | ors?

MR MOORE: (Cbject to form

A The seni or chancellor, do you nean?
BY MR HANCOCK:

Q Sorry. Remnd ne of Henry Mack's title.

A It's senior chancellor.

Q Yeah. Right.

Is it fair to say the conm ssioner nore

regularly nmeets with the senior chancellors?

A |'d say that's true.

Q This e-mail has an attachnent to it. Do
you recogni ze this attachnent?

A Yes.

Q Do you know who prepared this?

A | believe Fred prepared it and then | may
have edited it before it was submtted.

Q And who would it have been submtted to?

A Eric Hall.

Q WAs it submitted with the expectation that
it would be reviewed by the conm ssioner?

A Yes.
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Q You can set that exhibit aside.

A Let me just clarify what | just said. It
woul d either be reviewed by the conm ssioner or that
Eri c woul d have passed along to the comm ssioner
information fromthe docunent, so he m ght have
briefed the conm ssioner on the docunent.

Q Under st ood.

A Just wanted to be cl ear about that.

Q No, | appreciate the clarification.

MR. HANCOCK: |'m presenting the wtness

W th what's been marked as Exhibit 13.

(Exhibit 13 was marked for
identification.)
BY MR HANCOCK:
Q Do you recognize this e-mail chain?
A ( Exam ni ng Docunent.)
Yes.

Q |f you'd turn to the second page, this
chain starts as an e-mail from Jessica Fow er on
February 16, 2021; is that right?

A It |ooks like just before that Jessica
received sonething from-- a bill action alert |
guess from LobbyTool s, and then she wote a nunber
of people after that.

Q And Jessica Fower is forwarding this

wWww. phi ppsreporting. com
(888) 811-3408




C/'R Florida Board of Education (Kathryn Schnei der Hebda)
August 18, 2022

1
2
3
4
)
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 92
alert on February 16, 20217

A Correct.

Q And she starts that e-nmail with: "Good
evening," and then there are a series of acronyns.

Can you tell nme what those are?

A Yes. FCS is what sonetines the division
of Florida colleges is called. There was a tine
when -- before -- years ago when the division, just
for conmuni cati on purposes, was consi dered part of
the Florida College System so sonetines people
still use FCS for DFC, which would be the division
of Florida colleges, so that would be ny division.

And then GC is general counsel. F&Ois
finance and operations. And IT is IT.

Q And then do you see in that first couple
sentences at the end where it says: "Please input
t he i npact of the amendnents and whether it is
positive, negative, or neutral"?

A Yes.

Q Who deci des whether to solicit input from
t hese divisions?

A It's a-- it's a part of our routine
process to -- once bills start being filed and we
have to do bills anal yses and, as you nenti oned

earlier, tracking bills, that the GR office would
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alert the divisions they believe are -- have subject
matter knowl edge with the itens in the bill and ask

for their input.

Q So these divisions |listed here are not all
of the divisions at the departnent?

A That's correct.

Q Jessica made a decision as to which
di visions were relevant to this anmendnment ?

A Yes.

Q |s there a simlar process when a bill is
first introduced?

A Yes, | think so. | would say simlar. |
mean, it could vary slightly, but there's -- there's
routine contact fromthe GR office to the divisions
requesting input. Wether it happens with every
single bill that's filed right when it's filled, |
don't know the answer to that. But there's
general | y comuni cati on.

Q And when they say "Please input," is there
a particular formfor conmunicating that input?

A Yes. Usually the governmental relations
office wll develop an electronic tracking sheet the
divisions that -- the governnmental relations
contacts in each division have access to, and

they -- when she's asking for input, she's saying
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pl ease input that information in that bill tracker.

Q Under st ood.
And woul d you have done that on behal f of
t he FCS?
A Not necessarily, no. It would have been
Cal eb Hawkes or at the time -- do you see a Daniela

Bocanegr a?

Q Uh- huh.

A She no | onger works in the division, but
she -- she was an analyst in our division, and so
she -- Caleb is external in governnmental affairs for

our division, so he is considered our primary person
who does all the bill tracking, and then Daniela
woul d have assisted him So they are -- they are

| i kely the people that woul d have actually typed in

t he sheet.
Q And Caleb is still around?
A Yes.

Q Wul d they have gotten your sign-off on
expressing the FCS s position?

A Yes. And when you say "sign-off," ["IIl --
"1l just clarify that that doesn't necessarily nean
| signed anything, physically signed a docunment, but
t hey woul d have consul ted ne.

Q Do -- do they have purple slips for your
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sign-off or just the conm ssioner?
A No. It's a green slip.
Q Turning to the next e-mail, this is from

Aubrey Post on February 17, 2021; is that right?

A Yes.

Q And is Aubrey speaking on behalf of the --
was it finance and operations division?

A Yes.

Q And they expressed that they are neutra
on the bill language; is that right?

A Yes.

Q Then there is a subsequent e-mail from
Amanda Gay al so on February 17, 2021; is that right?

A Yes.

Q | know you nentioned a tracking sheet
where sonme of this would likely be expressed. But
do these e-mails |l ook Iike those views are being
expressed on this chain?

A |t appears that sone of themare. | don't
know if this enconpasses everything, but there is
certainly information being shared on this e-nai

chai n about the |egislation.

Q Yeah. If -- if we |ook back at Jessica
Fower's e-mail, do you see sort of in the second
par agr aph where she says: "This will be due back

wWww. phi ppsreporting. com
(888) 811-3408




C/'R Florida Board of Education (Kathryn Schnei der Hebda)
August 18, 2022

Page 96
ASAP" ?
A Yes.
Q If -- if these divisions are in a rush to

get their feedback to Jessica, are they likely to do

1

2

3

4

5 it by e-mail instead of the tracker?
6 MR MOORE: (Cbject to form
7 A It coul d happen.

8 BY MR HANCOCK:

9 Q Do you recall what view the FCS expressed
10 on these anendnents?

11 A | don't.

12 Q Do you recall if FCS ever expressed a

13 positive, negative, or neutral view of HB 2337

14 A | don't.

15 Q Sorry. So you don't recall?

16 A | don't -- | don't recall.

17 Q Do you recall whether FCS expressed a
18 positive, negative, or neutral view of SB 2647
19 A | don't recall what our -- positive,
20 negative, or neutral. Typically, positive,

21 negative, or neutral was -- was a part of the

22  anendnment process, so we would do a full bil
23 analysis at the beginning. And then as amendnents
24  would come, they would just ask us, "How do you

25 think this anmendment woul d affect the systen?" And
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that's where the positive, negative, or neutra
conmes in.
Q Let's --
(Exhibit 14 was marked for
I dentification.)
MR HANCOCK: | am presenting the w tness

W th what's been marked as Exhibit 14.
MR MOORE: Counselor, | believe you gave
nme two.
MR. HANCOCK: Thank you.
BY MR HANCOCK:
Q So attached to this e-mail is a docunent
| abel ed "2021 Agency Legislative Bill Analysis." Do
you see that?
A Yes.
Q And this is an analysis of Senate Bill

A Correct.

Q And do you see where it identifies the
sponsor is Representative Rodrigues?

A Yes. Yes.

Q |s -- or | apologize. The bill sponsor is
Senator Rodrigues; is that right?

A Oh, wait. Yes. Senator Rodrigues.

Q And in -- in the previous |egislation
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section, it identifies a simlar bill sponsored by

former Representative Rodrigues; is that right?

A That's correct.

Q And are these -- is -- is this the sort of
bill analysis you've nentioned previously?
A It is.

Q And are these conducted automatically, or
does someone choose which bills wll be anal yzed?

A W are -- the divisions were given a
notice fromthe GR office when a bill analysis has
been request ed.

Q And who -- who requests bill analysis?

A Typically, we receive a request fromthe
| egi sl ative staff, but we could receive themfrom
the Governor's Ofice, or the comm ssioner could
just request one.

Q So this is intended to be a resource for
ot hers on behal f of the board?

A Yes.

Q Do you know who requested this anal ysis of
Senate Bill 264?

A | don't. But thereis -- let's see what
the e-mail says.

( Exam ni ng Docunent.)

|t doesn't say.
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Q The e-mail from Bethany Swonson at the top
mentions -- it says "Done and sent to OPB," right?
A Yes.

Q The office of policy and budget?

A Yes.

Q And that -- is that part of the Governor's
O fice?

A Yes.

Q Woul d that refresh your recollection as to
who requested this bill analysis?

A No. It still could have been requested by
sonebody else. This looks |ike we had sent it to
OPB for review

Q Under st ood.

And who signs off on a bill analysis when
it becones final?

A | don't -- | don't know exactly if that
woul d be the chief of staff or -- | don't know the
exact day-to-day process of how they get the
conm ssioner's review and who then submts it to the
| egi slature. Maybe it's -- it could be the GR
director. There's -- there's a process to how the
agency approved version is submtted.

Q Are these bill analyses nmade public

anywhere when they are finalized?
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A | think they are, but | know we publish a

final legislative review at the end of the year for
t hi ngs that passed which | ook very simlar to our
bill analyses. But they're, | think, on the GR
website, our agency's GR website. W mght publish
them but I'mnot exactly sure when -- when that
happens.

Q And on the front you see the section
| abel ed "Bill Analysis |Information"?

A Yes.

Q And so the -- and it says the | ead agency
analyst is Caleb and the additional analyst is
Dani el a. These are the fol ks you've nentioned
previously, right?

A Correct.

Q And this says date of analysis is
Decenber 14, 20207

A Yes.

Q Do you know how that date was established?

A Honestly, | don't renmenber if that's the
date we turn it into GRor that's the date -- it
m ght be the date we turned it into GR because it
still says "draft" onit. |'mnot sure.

Q What' s your understandi ng of when the

Florida | egislative session begins?
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A The actual session begins? Second Tuesday

after the first Monday or something like that in
whatever nmonth it is. Sonetimes it's January,
sonmetinmes it's March. But there's a -- there's a
section that says when it's going to start.
Q Under st ood.
Wul d -- would that date indicate that
this analysis was started prior to the 2021
| egi sl ati ve session?
A Yes.
Q So woul d that indicate that this analysis
was started before Senate Bill 264 was introduced?
MR MOORE: (bject to form
A My question is about the word
"introduced," because bills are filed but then
they're -- | think "introduced" has sone kind of

specific meaning in the |egislative process, and |

don't -- so |l -- | don't know.
BY MR HANCOCK:
Q Sur e.
What' s your understanding of the
bill-filing process?
A The process neaning -- what do you nean?
" msorry.

Q Yeah, yeah. Can you just describe for ne
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1 what you know about how bills are filed and -- and
2  when?

3 A My general understanding is that the --
4  whatever -- whoever the bill sponsor is submts a
5 bill to bill drafting. And whenever they are done
6 wthit, it gets filed officially. But | don't

7 know -- | don't know all the inner workings of

8 the -- that process in the |egislature.

9 Q I's your understanding that the filing

10 process is when bills get their -- their nunber?
11 A | imagine that's part of the process.

12 Q If you turn to the last page of this

13 exhibit.

14 A Yes.

15 Q Do you see that bottom section called

16 " Approval s"?

17 A Yes.

18 Q Do you see your nane |isted?

19 A | do.
20 Q And there is a date of Decenber 17, 2020;
21 is that right?
22 A Yes.
23 Q Does that nean you woul d have signed off
24 on this draft as of that date?
25 A That's correct.
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Q And then at the bottomthere is a --
t here's Bet hany Swonson's approval; is that right?
A Yes.
Q And that's dated January 22, 20217
A Yes.

Q Do you know if any further approval was
required for this to becone final?

A | don't know what the -- as | said, the
specific process between this actual sign-off and
review by the conm ssioner, briefing wth the
commi ssioner. But this -- this ends our process.

Q Under st ood.

Looki ng higher up on this page, do you see
the section | abel ed "Legal General Counsel's Ofice
Revi ew'?

A Yes.

Q Do you see the bullet that starts "Lines
80 to 83"7?

A Yes.

Q And do you see that |ast sentence that
says: "Additionally, depending on who is recording
and publishing the video, FERPA could be
I mpl i cated"?

A Yes.

Q Do you have an understanding as to why it
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woul d depend upon who was recording the video?

MR MOORE: (Cbject to form

A | don't have a full understanding, and I
don't have the language of the bill at the tinme in
front of me, but there seemed to be a concern about
it being unclear about who's doing the recording and
where the recording's going to be published and held
and everything el se.

BY MR HANCOCK:

Q Sure. Let's nove up a page.

Do you see the section | abel ed "Fi scal
| npact to State Governnent"?

A Yes.

Q And in the "expenditures" row, do you see
where it says: "The SBCE would face a one-tinme cost
related to the devel opnment of the survey instrunent
to ensure its validity"?

A Yes.

Q Does the board still understand that to be
a one-tine cost?

A | believe so.

Q Does the board have any present plans to
reuse the survey that was used in 2022?

A We haven't discussed that.

Q Does the board have any present plans to
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devel op a new or alternative survey for 20237

A We haven't discussed that.

Q Let's turn back a page.

A Back neaning towards the front?

Q Yes. Do you see the section | abel ed "Wat
Is the position of affected citizens or stakehol der
groups"?

A Yes.

Q Do you see there is a row for proponents
and a summary of their position?

A Yes.

Q And do you see in that field the only
thing it says is "unknown"?

A Yes.

Q WAs the board at this tinme unaware of any
proponents of House Bill 264 who would be affected
by the bill?

A Yes. |t was unknown at the tine.

Q And do you see the second rowis for
opponents and a sunmary of their position?

A Yes.

Q And it says: "There are professors and
faculty nenbers who are opposed"?

A Yes.

Q How did the board know that there were
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professors and faculty nenbers who were opposed?
A | believe at this time there had been news
articles or other postings regarding the bill, and

that's how we woul d have known.

Q And it's your understanding that those
news articles discussed or reflected the views of
prof essors and faculty nenbers?

A Can you ask that question again, please?

Q Sure. Those news articles or nedia that
you referenced, it's your understanding that nedia
di scussed the views of professors and faculty
menber s?

A Yes.

Q And is it your understanding that there

was no support for the bill expressed in that nedia?
A | don't know the answer to that.
Q Do you see where it says: "A few reasons

bei ng that forced or coerced speech, e.g., survey on
political views, violates First Anmendment rights"?
MR MOORE: (Object to form
A | see what it -- what it states here, yes,
the bills anal ysis.
BY MR HANCOCK:
Q s it your understanding that it was the

views of professors and faculty nenbers that the
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survey and political views violates free speech?

A It's my understanding that that's what we
had observed based on what we had read.

Q And the board had al so observed that there
was "uncertainty about how the results will be
used"?

MR MOORE: (Object to form

A The docunent reflects what our
under standi ng was at the tine.
BY MR HANCOCK:

Q And the board's understanding at the tine
was that professors and faculty menbers felt that
the bill "may conflict with the principle of
academ c freedom cl auses and faculty union and
col l ective bargaining agreenents"; is that right?

A That's what the docunent states.

Q And that reflects the board' s views of
what the stakehol ders thought?

A It reflects their understanding at the
tinme.

Q So going up a page again, do you see the
section | abel ed "Substantive Bill Analysis"?

A Yes.

Q And it begins with the section called

"Present Situation"?
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A Yes.
Q What is that section there for?
A It's to provide a sunmary of circunstances
related to the legislation -- the topic related in

| egi sl ation as those circunstances are at the
present time that the analysis is prepared.

Q So the intent is to reflect the situation
before that bill beconmes | aw?

A Correct.

Q And do you see that |ast sentence that
says: "FCS institutions may have | ocal policies and
procedures related to expressive activities for
I ndi vi dual s, organizations, and guests. These
pol i cies nust be reasonable, tailored to the
institution's interest and content neutral in tine,

pl ace, and manner of expression"?

A Yes.
Q | s that an accurate assessnent of the
situation prior to House Bill 2337

MR MOORE: (Object to form
A By "after" do you nean all enconpassing
accurate or just the statenment as part of the
br oader paragraph?
BY MR. HANCOCK:
Q Yeah. Exactly. \Wether the statenent is
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on its own.
A | believe so.
(Exhibit 15 was marked for
i dentification.)
MR. HANCOCK: | am presenting the w tness

wth what's being nmarked as Exhi bit 15,

BY MR HANCOCK:

Q The first part of this is an e-mail from

March 10, 2021. Do you recognize this e-mail ?

MR MOORE: Counsel, if | could, |I'mnot
sure that | have a correct copy.

MR. HANCOCK: Oh. Sorry. It's out of
order. The e-mail's on the back instead of the
attachnent.

MR. MOORE: The e-mail beginning on
Def endants' 8 -- 0843177

MR HANCOCK: Exactly. O it begins on
84316.

MR MOORE: (kay.

A ( Exam ni ng Docunent.)

Yes.

22 BY MR HANCOCK:

Q Wio is this e-mail sent on behalf of?
MR MOORE: (Cbject to form

A | can't renenber what the actual acronym
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ACFS -- what the actual words are, but it's a -- it

| ooks like it was di scussed anong the Council for
Instruction Affairs, the CIA voting nenbers.
BY MR HANCOCK:

Q And is it your understanding that the
Board of Education received this e-mail?

A Yes.

Q And if you'd turn to the attachnent. Do
you see in that first paragraph where the acronymis
| ai d out as Advisory Council of Faculty Sentence?

A Oh, yes. Thank you.

Q What' s your understandi ng of what that

entity is?
A | don't have a good understandi ng of that
entity other than what the title says. |t sounds

like it's an association for all of the faculties in
it.

Q Do you know if that includes faculty from
the Florida College Systenf

A Let ne see. | don't know. | don't know.
| can -- | can read what it says in their whereas
clause, the first one, but I don't have any direct
know edge of who is on that council.

Q Under st ood.

And this docunent -- this is a resolution,
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right?

A That's what it's titled.

Q And the resolution is that "ACFS supports
the free exchange of ideas on canpus and therefore
opposes a legislative entitlenent to record cl asses
and mandatory survey"; is that right?

A That's what it states.

MR MOORE: (bject to form
BY MR HANCOCK:
Q Did the board receive resolutions |ike

this fromany other entities?

A | don't recall.

Q Did the board receive resolutions from
organi zations in support of House Bill 2337

A | don't recall.

Q If you ook on the left, the lines are

nunbered. Do you see a paragraph starting with
| i ne 237
A May | go back to the previous question

about the board receiving this?

Q Sure.

A It Iooks |ike we are included on the |ist
of people receiving -- copied on this resolution
where the e-mail is sent; |ike the chancellor, FCS,
general e-mail inbox, and | think | see Carrie
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Hender son and ot her people on there.

It says: "Good norning. Attached is the
resolution,” and the author, Brittany, says she'l
be sending an e-mail attachnent to Cl A voting
menbers to determne their level of interest and
continuing the discussion. And the e-mail from
ACFS: "In addition, I wll seek guidance from COP."

So it looks like Brittany Snyder in her
capacity as -- with CIAis sending this out to a | ot
of people to say she's going to seek further
gui dance.

So | guess by virtue of the fact that some
of us, and our general e-mail address, were included
in Brittany's e-mail to all of the recipients of
this list were being inforned that the faculty
senate group, ACFS, has a resolution or did
sonething wwth this resolution, and she is going to
seek further guidance on it.

So when you're asking ne about the board
receiving it, it looks like the departnent did
because we were included on the e-mail. |t doesn't
|l ook Iike it was fromthe ACFS directly. It |ooks
like it was through Brittany Snyder. But there
could be sonme other e-mail sonmewhere where the ACFS

sent it to the board. | don't know.
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1 Q Under st ood.

2 Returning to the resolution --

3 A Yes.

4 Q -- do you see the paragraph starting at

5 line 23?7

6 A Yes.

7 Q Do you see that it says: "A recording

8 entitlement will have the counterproductive effect
9 of limting the range of viewpoints expressed in

10 class"?

11 A | see that it says that, vyes.

12 Q Was BCE concerned that a recording

13 entitlenent would have that effect?

14 A | don't know other than what was in our
15 bill analysis what the -- what other discussions or
16  thoughts the board nenbers m ght have had.

17 Q Have you been part of any di scussions

18 about a concern that the recording entitlenment wl|
19 have this effect?
20 A It's possible. W talk about a | ot of
21 things during -- during the session about bills, so
22 there -- there definitely is a possibility that that
23 could have happened. | don't recall a specific
24 incidence of it, but it's certainly possible.
25 Q Do you recall any -- any of the Florida
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College Systen1|nst|tut|ons expressing a concern

that a recording entitlement will limt the range of
vi ewpoi nts expressed in class?

A | recall receiving -- or having phone
calls with -- with -- or conversations, | should
say, with presidents who had concerns about

recordi ng provisions. \Wether or not they

specifically said this was their concern, | don't
recal | .

Q Do you recall any -- what concerns were
rai sed?

A The one | renmenber the nost was the --
just a concern about inplenentation, but | don't
recall whether it was at this point in tinme or |ater
when the bill was filed, or what version of the
bill.

Q Yeah. |In what sort of capacity did -- did
presidents rai se these concerns?

A What do you nean "capacity"?

Q Was it in a neeting, or did you receive
e-mails, or how did they express these concerns?

A | know I have -- | know | talked to
presidents on the phone, individual presidents
fairly regularly. It's typical for themto call ne

on the phone and ask a question. And they neet
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regularly as a council of presidents. And sonetines

['min attendance in those neetings, and soneti nes
' m not.

Q Do you recall any concerns about the
recordi ng provision comng up in a council
presidents neeting that you attended?

A | don't recall. It's possible, but I
don't recall it.

Q Do you recall any concerns expressed in --
I n phone calls wth presidents?

A | do renmenber having a phone call and
per haps nore than one phone call about the recording
provi si ons.

Q Do you recall who those calls were with?

A | think one of themwas actually not with
a president, it was with the general counsel for
Val encia, Bill Millowney.

Q Sorry. Can you say that nane one nore
time?

A Sure. Bill Ml owney.

Q And can you spell that |ast nanme?

A | think it's MUL-L-OWNE-Y. | think
that's right.

Q And do you recall phone conversations with

anyone from any other coll eges?
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A | don't recall exactly.
Q And do you recall any -- what do you
recal | about your conversation with Bill Millowney?

A | think that they were focused on --
because he is an attorney, so they were focused on
i mpl enenting -- inplenenting the legislation. And |
think his concern was, if | recall, it had to do
with making sure they inplenented it properly in
accordance with -- and that -- that conversation was
nmore | think towards the end of session, not -- not
when it first introduced but later, later versions
of the bill.

Q And what kind of questions did Bill have
about i nplenentation?

A | don't know if they were actually
questions so nuch as himtelling me things they
were -- they were thinking about and -- and -- and
what they were discussing as to how they were --
as -- as legislation gets filed or -- and certainly
when it's passed, but even as things are being
I ntroduced and di scussed in the |egislature, folks
in the field start to think about howw Il we
I mpl enent this and howwi |l it work.

And so ny recol lection of nmy conversation

wth himis about howw !l this work and how wll we
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do it in individual classroons or across the

col | ege.

Q Returning to the resolution, do you see
t he paragraph starting with |ine 37?

A Yes.

Q It says, after the "whereas" quote: "The
ability to recruit and retain faculty in the SUS
w Il be substantially harned by student entitlenent
to record class."

Did the Board of Education have a concern

that the ability to recruit and retain faculty woul d
be harnmed by entitlenent to record class?

A | don't recall that concern.

Q Did you have any discussions with faculty
menbers in the Florida Coll ege System about this
I ssue?

A | do not -- with faculty, no.

Q Did you discuss this issue with anyone
else fromthe Florida Coll ege Systenf

A Do you nean the issue specifically in that
"wher eas" cl ause?

Q Yeah. The issue of the ability to recruit
and retain faculty, given an entitlenent to record?

A | don't recall any conversation about

t hat .
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Q Bill Mullowney, is -- is he a faculty

menber at Val enci a?

A No. No.

Q Do you recall any discussions between the
Board of Education and the faculty nenbers about the
effects of the recording provision?

A | don't recall any.

(Exhibit 16 was marked for
identification.)
MR. HANCOCK: | amgoing to present the

W tness with what's being marked as Exhibit 16.
BY MR HANCOCK:

Q Do you recognize this e-mail chain?

A ( Exam ni ng Docunent.)

Yes.

Q And this chain starts as an e-nmail from
Tayl or Wl ff on January 18, 2022; is that right?

A Yes.

Q And she says she is witing to, quote,
follow up on the inplenentation of the survey
requirenment fromHB 233; is that right?

A Yes. That's what it says.

Q And then in the next line it says, quote,
based on previous discussions between our office and
t he BOG and the DOCE.
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Do you see that?
A Yes.
Q WAs -- was there a followup fromthe
| egi slature prior to this January 18 e-mail ?
A There could have been. | don't recall it

specifically, but there could have been conversation
wth the governnental relations team

Q Yeah. Wuld it be fair to say that in
general there has been followup fromthe
| egi sl ature on the inplenentation of this survey
requi renent ?

MR MOORE: (Object to form

A This -- this is an exanple of follow up.
BY MR HANCOCK:

Q Yeah. Do you have a sense of when that
foll owup began?

A | don't.

Q And turning back to the first page, do you
see inthe mddle this e-mail fromAl exis on
January 27, 20227

A Yes.

Q And she says, quote, we'll have Kathy
Hebda and GR call Taylor tonorrow to update the
House.

Do you see that?
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Yes.

Wo is GR?
Governnental relations.

So just sonebody fromthat departnent?

> O r» O >»

That's right.

Q And then do you see in the |ast sentence
of that small paragraph: "W are follow ng the
SUS/ BOG | ead and tineline"?

A Yes.

Q And that's in reference to the Board of
Governors and their efforts to develop a survey?

A That's right.

Q And so the intention in January was to
follow their lead and tineline;, is that right?

A That's right.

Q Did you end up getting on -- on the phone
wth folks fromthe Florida House?

A Pr obabl y.

Q Do you recall --

A | don't recall a specific conversation,
but very likely.

Q And then in the next line, Al exis suggests
at the end that it may be worthwhile to have a joint
call with FCS and SUS.

Do you see that?
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1 A Yes.
2 Q Do you know if that joint call occurred?
3 A | don't know. | don't recall
4 Q How comon is it for the legislature to
5 followup with the board about a statute being
6 inplenented?
7 A Qui te comon.
8 Q Usual |y what kinds of information are they
9 interested in?
10 A Sone of the things you see here in this
11 e-mail, how-- what's the tineline. Sonetines the
12 statute will give atineline, like this one did,
13 sonetinmes it doesn't, but they are still interested
14 in where we are in the process.
15 Q Do you know if any nmenbers of the House
16 were provided with drafts of the survey?
17 A Whi ch -- which version of the survey?
18 Q Ei t her version.
19 MR MOORE: (bject to form
20 You can answer.
21 A | don't -- | don't know about the initial
22 survey that the Board of Governors was working on.
23 W are at this stage where we said, you know, we
24  were waiting for themand their tineline, so | don't
25  know what m ght have been shared on their part.
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| mean, |I'mtrying to recall if anybody in

governnental relations shared our final version of
the survey before it was submtted. | think it's
| i kel y that happened before it was sent out.

BY MR HANCOCK:

Q And who is Taylor WIff?

A An attorney in the House of
Representatives. Probably the -- yeah,
educati on/ enpl oynent conmttee.

Q And is it your understanding that Tayl or
I's enpl oyed by the conmttee itself or
representatives who serve on the conmttee?

MR MOORE: (bject to form

A | don't know how they are -- | believe
It's the commttee, but | don't know exactly the
structure.

BY MR HANCOCK:

Q Do you know -- earlier we nentioned that
there are registered | obbyists on behalf of the BOE?

A Yes.

Q And that's largely the executive
| eadership; is that right?

A Largely, vyes.

Q Do you know if they disclose | obbying in

favor or against House Bill 2337
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A | don't know.

Q Do you know if the -- did you attend any
hearings in the 2021 session beyond that January 26
heari ng we tal ked about ?

A | mght have, yes. | think -- | know |
went to nore than one hearing in that session, but I
don't recall exactly what it was on.

Q Do you have a rough sense of how nany
heari ngs you woul d have attended?

A | want to say |less than 10, but | would
have to check.

Q On January 26, you were giving a
presentation. Do you have a sense of what the
pur pose was for your attendance at sone of the other
hearings that session?

A | don't renenber. But | can certainly
refresh ny nmenory by checking ny file and seeing
what was -- what we presented that day.

Q Did you attend any hearings during the
2022 | egi sl ative session?

A Yes. | say yes because | know | went to
at least one, but | don't know which one and what
day.

Q But it sounds like it was nuch fewer than

t he 2021 session?
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MR MOORE: (Cbject to form
A Honestly, | don't recall. |[I'd have to
think back. | didn't review all of that before |

canme today, so |I'mnot exactly sure.
BY MR HANCOCK:

Q And you're aware that in the 2022 session,
the | egislature enacted House Bill 7?

A Yes.

Q And what is your understandi ng of what
House Bill 7 does?

MR MOORE: (bject to form

A The entire bill?

BY MR HANCOCK:

Q Sure.
A |''mnot going to renenber the entire bill.
But there are provisions in the bill that dea

specifically with K-12, and there are provisions
that deal in -- with, I"'mgoing to say, agencies in
general. And there are portions of the bill that
di scuss the definitions of discrimnation and nodify
sections of statute with regard to that.

Q In terns of what applies to agencies in
general , what's your understandi ng of what the bil
does there?

A There are provisions that relate to, as |
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the definition of discrimnation.

MR MOORE: And if we could, just for a
second, Counselor --

MR. HANCOCK:  Sure.

MR MOORE: -- which topic of the notice
Is this?

MR HANCOCK: 9 or 10, | think.

MR MOORE: Ckay. If it's 10, | wll
instruct the witness not to answer. | think
Judge Wal ker's order is explicitly clear.

MR. HANCOCK: You're instructing the
W tness not to answer with respect to Topic 107

MR MOORE: No. Wth respect to the
extent you're asking the chancell or about
pol i ci es, docunents, conmunications concerning
t he board's understandi ng, oversight,
I npl ementati on of objective nondiscrimnatory
instructions in Florida public schools,
including identification of distorted or
di scrimnatory | essons subject to instruction
materials as it relates to K through 12, | am
instructing her not to answer. And | woul d
refer you to ECF 126.

MR HANCOCK: You're invoking that

protective order?

wWww. phi ppsreporting. com
(888) 811-3408




C/'R Florida Board of Education (Kathryn Schnei der Hebda)
August 18, 2022

© 00 N oo o b~ W N e

N N N N NN P P P P P PP PP
g » W N P O © 0 N O O » W N P O

Page 126
MR, MOORE: | am

MR HANCOCK: And that is the basis for
the instruction?
MR MOORE: | aminstructing it, yes. |
think it's quite clear.
BY MR HANCOCK:

Q Are you going to follow your counsel's
I nstruction?

A Yes.

Q What is your understandi ng of what House
Bill 7 does with respect to postsecondary
institutions?

A That refers to the portion on the
definitions of discrimnation, and it -- | think
“prohibit" is the right word, but it prohibits
agenci es or postsecondary institutions as an agency
fromrequiring certain kinds of training, and as a
condition of enploynent, that are considered
di scrim natory.

Q And what's your understandi ng of the way
that bill altered definitions of discrimnation?

MR. MOORE: And are you asking
specifically in the context of postsecondary
educati on?

MR, HANCOCK:  No.
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MR MOORE: (Ckay. | instruct you not to

answer .
BY MR HANCOCK:

Q Are you going to follow that instruction
with respect to K through 127

A |'mgoing to follow nmy attorney's
I nstruction.

Q Under st ood.

What i s your understandi ng of how House
Bill 7 changed definitions of discrimnation as it
applies to postsecondary institutions?

A It prohibits the -- the requiring of
enpl oyees to participate in training or any kind of
mandatory instruction that would be discrimnatory
in nature and then it added to the definition of
what's included in discrimnation.

Q And what is your understandi ng of those
additions to the definition of discrimnation as it
applies to postsecondary institutions?

A There are a list of topics, if you wll,
that were included in the legislation. And the --
t hose topics are not prevented from bei ng di scussed,
but there is -- an institution is prevented from
requiring a person to attend training where they're

required to or coerced into believing certain topics
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or beliefs that are listed in the | aw

Q Do you have an understandi ng of how t hat
definition of discrimnation applies outside the
training context for postsecondary institutions?

A What do you nean outside training?

Q Do you understand House Bill 7 to alter
the definition of discrimnation for classroom
contact at postsecondary institutions?

A It doesn't alter at all the topics that
can be discussed in classroons and in instruction.
What it prohibits is the coercion to believing
certain theories.

Q And you understand that to operate in the
cl assroonf

MR MOORE: (Objection to the extent it
calls for a Il egal conclusion.
You can answer.
A Yeah.
BY MR HANCOCK:

Q Do you know whether it is prohibited under
House Bill 7 to coerce sonebody into believing the
identified topics in a classroonf?

MR. MOORE: Sane objection.
A | don't think I know the full answer to

that. | think sone of that m ght be circunstantial,
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1 sol don't -- 1 don't -- | don't know.

2 BY MR HANCOCK:

3 Q Do you have an understanding as to whet her
4 the definition of discrimnation in House Bill 7

5 would apply to classroons at postsecondary

6 institutions?

7 MR MOORE: (Object to the extent it calls
8 for a |legal concl usion.

9 You can answer.

10 A | don't know what you nmean "applies to

11  cl assroons."

12 BY MR HANCOCK:

13 Q Do you have an understandi ng as to whet her
14  any conduct in classroons could be considered

15 discrimnatory under House Bill 77

16 MR. MOORE: Sane objection.

17 You can answer.

18 A | don't know because | don't know that any
19 conduct -- | nean, that's -- that's a -- that's
20 broad, so I'mnot sure.
21 BY MR HANCOCK:
22 Q Was the Board of Education consulted by
23 legislators prior to the introduction of House
24 Bill 7?
25 A | don't know.
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Q Did the Board of Education have any

di scussions with the Governor's O fice about House
Bill 7 before it was introduced?
A | don't know.

Q Do you know if the Board of Education

proposed any anendnents to House Bill 7 while it was
pendi ng?

A | don't recall. | would have to check and
see. | don't -- | don't recall

Q Do you recall whether any were proposed at
all?

A | don't recall.

Q Do you recall whether a bill analysis was
requested fromthe board with regards to House
Bill 7?

MR MOORE: (bject to form

A Li kely it was.
BY MR HANCOCK:

Q So you woul d expect it, but you don't
recall specifically?

A Ri ght.

Q Has anyone fromthe |egislature foll owed
up on inplenentation of House Bill 77

A Wth regard to the postsecondary

provi si ons?
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Q | n any sense.

MR MOORE: To the extent you're asking

about Topic 9 and not limting it to the

post secondary education scenario, |'m

objecting, referring back to the Court's prior

ruling, and instruct the witness not to answer.
BY MR HANCOCK:

Q And are you going to follow that
I nstruction?

A Yes, | am

Q Has anyone fromthe |egislature foll owed
up on inplenentation with regard to -- sorry. Let
me rephrase.

Has anyone fromthe |egislature foll owed
up on the inplenentation of House Bill 7 with regard
to postsecondary institutions?

A |''mnot aware in nmy -- in nmy chancellor
capacity, but it's possible that there has been
f ol | ow up.

Q Are you aware of any of that follow up?

A |''mnot aware of it.

Q Are you aware that in the 2022 session,
the | egislature passed House Bill 15577

A Yes.

Q What is your understandi ng of what House
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Bill 1557 does?

MR MOORE: [|I'mgoing to object to the
extent it calls for a |legal concl usion.
You can answer if you know.

A |'d have to |look at the bill to refresh ny
menory.
BY MR HANCOCK:

Q Do you renenber anything about what that
bill does?

A |''mdrawi ng a bl ank. | apol ogi ze.

Q Are you aware of nedia reports referring
to that bill as the "Don't say gay bill"?

A Yes.

Q Does that refresh your recollection as to
what the bill does?

A It does, yes.

Q What' s your understandi ng of what that
bill does?

A | believe those provisions apply to
students in primary grades and concerning
di scussions with teachers and students at that age.

Q And what is your understandi ng of what
House Bill 1557 does with respect to those
di scussi ons?

A My recollection is that it focuses on the
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parents' role in having discussions on certain

topics with their children at that age rather than
t he teacher.

Q And what topics are those?

A "' mnot going to recall exactly what the
words are, but | think it has to do with gender

Identity. Again, |'d have to |ook at the bil

again. | apologize, | don't have it in front of ne.
Q Sure. In your own words --
A | obviously focused on this other thing

nore than | did on that.

Q No, of course.

I n your own words, do you have any ot her
under standi ng as to what topics House Bill 1557
relates to?

A Not without |ooking at the bill again.

Q Do you know if the Board of Education was
consulted by the legislature before House Bill 1557
was i ntroduced?

A | don't know.

Q Do you know if the Board of Education
offered or proposed any anmendnents to House
Bill 15577

A | don't know.

Q Do you know if the Board of Education
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A Li kel y we did.
Q But you don't know specifically?
A | don't have it in -- | nmean, it's not top

of mnd, but I'msure we did.
Q And are you aware of any follow up from

the |l egislature on inplenenting House Bill 15577

A s it -- in-- in ny purview as
chancellor -- | know | am answering on behalf of the
agency, but in ny purview of chancellor, | haven't

had any. But it's very likely they had foll owed up
wth regard to K-12

Q Have you heard specifically about any
followup that's occurred?

A | haven't heard specifically.

Q Have you heard generally about the
| egislature followng up with regard to inplenenting
House Bi |l 1557?

A | have heard di scussi on about inplenenting
1557, and it's -- it's -- as we've seen already,
it's typical for the legislature to ask questions of
where our agency is with inplenenting things they
passed. There is probably docunents that |'mjust
not recalling that could refresh ny nenory about

that fol | ow up.
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(Exhibit 17 was marked for

i dentification.)
MR HANCOCK: | amgoing to present the

W t ness what's being marked as Exhibit 17.
BY MR HANCOCK:

Q Do you recognize this e-mail?

A ( Exam ni ng Docunent.)

| don't recall seeing this e-mail. It may

be sonething that | was responsible for |ooking at.
So | don't know.

Q Do you know who Stephanie is?

A Yes.

Q Who is that?

A She -- | think she is the governor's point
person on legislative affairs.

Q And do you know who Tonya Shays is?

A No.

Q | apologize. It's a |large docunent, so
It's been printed double-sided. But if you flip to
t he backsi de, do you see towards the top left a
nunber 5-01233-227?

A Yes.

Q Do you know what that nunber neans?

A No.

Q Have you previously seen docunents that
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are marked with nunbers |ike that?

A Yes.

Q What -- what kinds of docunents have been
marked wi th nunbers |ike that?

A | don't -- other than it |looks like this

was a bill draft, but |I don't know what the nunber
nmeans.
Q Do you know if draft bills are -- are

tracked with | D nunbers?

A | don't know.

Q Do you recognize this bill draft?

A What do you nean recogni ze it?

Q Have you seen this draft bill before?
A This specific draft?

Q Yeah.

A ( Exam ni ng Docunent.)

| don't recall seeing this particular
draft, but it looks like it's part of our -- our
docunent ati on.
Q Yeah. What -- what kind of docunentation

are you referring to?

A It could be part of our discovery. |
don't -- | don't know, honestly.
Q |f you sort of look at the -- the backside

of this first page.
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A Ckay.

Q You know, it says: "A bill to be entitled
"An Act Relating to Hi gher Education' anendi ng
Section 1001.03 of Florida Statutes." You see where
It says: "Providing that a Florida Coll ege System
institution that fails to conply with requirenents
relating to intellectual freedom and vi ewpoi nt
diversity is not eligible to receive certain
per f or mance- based fundi ng"?
A Yes, | see that.
Q Have you reviewed any other draft bills
that would enact a simlar |aw?
MR. MOORE: To the extent you are
I nqui ring about internal communications that
did not reach the legislature that is
pre-enactnent, | aminstructing the w tness not
to answer on the grounds of |egislative
privilege and deliberative process privilege.
MR. HANCOCK: Are you representing that
t hese discussions did not reach the
| egi sl ature?
MR MOORE: | have no idea. | have nmade
ny objection, and | have instructed the
w tness. To the extent she knows, that's fine.

But to the extent these pertain to internal
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comuni cations, | have nade ny objection and ny

I nstruction.

MR HANCOCK: kay.
BY MR HANCOCK:

Q Have you been part of any di scussions or
have you reviewed any drafts of a |l aw that woul d
enact a requirenent like this that you can speak
about ?

A What do you nean that | can speak about?

Q Do you -- do you intend to follow your
counsel's instructions?

A | do.

Q Are there any -- have you revi ewed any
drafts that you don't think would relate to your
counsel's instruction?

A Not that | recall.

Q Have you been part of any discussions with
the | egislature about conditioning perfornmance-based
fundi ng on conpliance with the intellectual freedom
and vi ewpoi nt diversity survey?

MR MOORE: [|f you know the answer, you
can answer.

A | don't recall any discussions.

MR HANCOCK: This m ght be a good tine to

break for lunch. | don't know exactly what
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time 1t 1s.

MR MOORE: | have 12 -- 12:20, but | am
not the official keeper of the clock.
THE VI DEOGRAPHER:  Yeah, you want to go
off the video record?
MR HANCOCK: Yes, let's do. Thank you.
THE VI DEOGRAPHER: W are now goi ng of f
record at 12:20 p. m
(A recess took place from12:20 p.m to
1:36 p.m)
THE VI DEOGRAPHER: W are now goi ng back
on record at 13: 36.
BY MR HANCOCK:
Q Good afternoon, Chancellor. D d you have
a good | unch?
A Yes. Thank you.

Q Did you speak with your counsel during the

A | did.
Q Did you di scuss the deposition?

MR MOORE: | instruct the witness not to
answer to the extent it calls for
attorney/client conmunications.

BY MR. HANCOCK:

Q D d you di scuss how to answer questions in
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t he deposition?

MR. MOORE: Sane instruction.
BY MR HANCOCK:
Q Are you not going to answer that question?
A | thought | was instructed not to.
Q Did you discuss the substance of your
testinmony with counsel during the break?
MR. MOORE: Sane instruction.
BY MR HANCOCK:
Q Are you going to not answer per the
i nstruction?
A Per the instruction.
Q Sur e.
What do you understand the shiel ding
provisions to do fromHB 2337
A My under standi ng of the shielding
provisions is it prevents governnment agencies, which
woul d i nclude Florida College Systeminstitutions,
fromprotecting students and faculty from speech
that's protected by the First Anendnent that they
m ght find unwel coned, unconfortable, several other
words to that effect.
Q And what's your understanding of the --
t he purpose behind enacting the shielding

provi si ons?
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MR MOORE: (Cbject to form

A What do you nean ny understandi ng of the
pur pose?
BY MR HANCOCK:

Q Yeah, the purpose by the shielding
provi si ons.

A What do they do, or what the legislature
I nt ended?

Q What's your understandi ng of why they were
put into place?

A My understanding is to -- so that students
and faculty wouldn't be shielded by agencies from
t hi ngs that are speeches protected by the First
Amrendnent .

Q And -- and what does "shiel ding" nean?

A By shielding, it includes suppressing that
ki nd of speech, causing it not to happen.

Q And you think any action taken by a
gover nnent agency that woul d cause speech not to
happen qualifies as shielding under these
provi si ons?

MR MOORE: (bject to form

A The speech that's discussed in the bill.
BY MR HANCOCK:

Q Ri ght.
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A So -- so some speech that's not -- the
speech is not covered by the bill.

Q But if speech covered by the bill were
cause to be stopped or not happen, that would
constitute shielding?

A Yes.

Q And let's | ook back at Exhibit 1, just
the -- the text of the bill. If you look at the

second page, the Subsection (c) in the mddle,
that -- that says that the Board of Education may
not shield, right?

A Yes.

Q What ' s your understandi ng of actions the
Board of Education could take that would constitute
shi el di ng?

MR, MOORE: (bject to form

A Are you | ooking for an exanple of what
could be shielding if the board --
BY MR HANCOCK:

Q Ri ght.

A s that what you are asking?

Q Correct.

A | don't -- | don't know if | have a

speci fic exanpl e.

Q Are you aware of any instances of the
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Board of Education engaging in shielding?

A No.

Q And then if we turn to the next page, do
you see in the mddle that section |abeled "Right to
Free Speech Activities"?

A Yes.

Q And below that is a Subsection (f). Do
you see that?

A | do.

Q And this instructs that a Florida College
Systeminstitution or state university may not
shield; is that right?

A Yes. That's what it states.

Q Aside from Florida Coll ege System
institutions, state universities, the Board of
Education, and the Board of Governors, are there any

other entities that this statute prohibits from

shi el di ng?
MR MOORE: (bject to form
A Those are the ones that | recall. It's
primarily those four that the bill addresses.

BY MR, HANCOCK:
Q Woul d university admnistrators be
prohi bited from shiel di ng?

A | suppose that would be -- that woul d be
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in their capacity as the university. |If the

institution is prevented fromshielding, then if
they are acting on behalf of the university.

Q Are faculty prohibited from shiel ding?

MR MOORE: (Object to form

A It doesn't specifically include faculty as
bei ng prevented from shi el di ng.
BY MR HANCOCK:

Q Does the board understand that faculty are
prohi bited from shi el di ng?

A That they are prohibited from shiel di ng?

Q Yes.

A Qur understanding of the bill is it
doesn't limt faculty or staff at the institution,
but it limts the institution from doing that.

Q |s faculty instruction considered on
behal f of the institution?

MR MOORE: (bject to form

A |t doesn't address instructions
specifically.
BY MR HANCOCK:

Q |f a student cane to the board all eging
that a faculty nenber had engaged in shielding
during class, would they consider that a violation

of the statute?
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MR MOORE: (Cbject to form
A |f the student came to whon?? |'msorry.
BY MR HANCOCK:

Q If -- if a student canme to the board
alleging that a faculty nenber had engaged in
shielding in class, would they consider that a
violation of the statute?

MR MOORE: Sane objection.
A | f a student contacts us with a conpl ai nt

or a concern about sonething, we would have to | ook
into what the student -- the situation was with the
st udent.
So based on what you just said, | wouldn't
know i f shielding had occurred just because a
student sent an e-mail about a faculty nenber.
BY MR HANCOCK:
Q Sure. If the board determ ned that a
faculty nenber had engaged in shielding in the
cl assroom would that violate the statute?
MR MOORE: (Object to form
A Can you ask the question again, please?
BY MR HANCOCK:
Q Sure. |If the Board of Education
determ ned that a faculty nmenber had engaged in

shielding in the classroom would that violate the
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st at ut e?

MR MOORE: (Cbject to form

A The statute doesn't address faculty
shielding, it addresses the institution shielding.
So | don't think -- | don't think that could occur
based on the way that the question was asked.

BY MR HANCOCK:

Q So is the board's position that a faculty
menber engaging in shielding would not violate the
statute?

MR MOORE: (bject to form

A | don't know that faculty -- the way the
bill is lined -- or is witten, the limts on
shielding are placed on the State Board of
Educati on, Board of Governors, and the institutions.
That's where the |imts are placed.

BY MR HANCOCK:

Q | understand that.

And so I'masking if the Board of
Educati on considers shielding by faculty nmenbers to
viol ate these provisions as witten?

MR MOORE: (bject to form

A But | don't see where the bill addresses
shielding by faculty nenbers. |t addresses

shielding by the State Board of Education, the Board
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of Governors, and the institutions thensel ves.

BY MR HANCOCK:

Q So does the board not have a view on
whet her faculty nenbers are prohibited from
shi el di ng?

A We just inplenent what's passed by the
| egi slature, so we have -- we have to inplenent the
law with fidelity. And since the lawis specific to
t hose four entities -- or four types of entities, |
shoul d say, since it's all institutions, FCS and
SUS, then that's what we woul d be inpl enenting.

Q Sur e.

So a nonment ago you indicated that a
uni versity adm nistrator could violate the statute
because they woul d be acting on behal f of the
institution; is that right?

A Yes.

Q Does the Board of Education consider
faculty nenbers teaching in a classroomto be acting
on behalf of their institution?

MR MOORE: (bject to form

A Not in the sane way because what --
because if the limt is on the institution
shielding, the admnistrator's role at the

institution is different than the faculty who's
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required to provide instruction,

And so in this case, it seens that the
adm ni strator would have a different role than the
faculty would on behalf of the institution.

BY MR HANCOCK:

Q Does House Bill 233 distinguish between
the adm nistrator roles and faculty rol es?

MR MOORE: (Cbject to form

A | believe that it does talk about -- one
nmonent, pl ease.

(Short pause.)

A So one of the things the bill does under
Subsection (3), Paragraph A, was to amend expressive
activities protected under the First Amendnment, and
so it includes faculty, research, |ectures,
witings, and comentary, whether published or
unpubl i shed.

So in that manner, it seens to
di stinguish -- or at least cull out, | would say,
faculty and faculty activities as being expressive
activities included under the First Amendnent.

BY MR HANCOCK:

Q Right. So, for exanple, the portion you

i dentified, one thing included in that woul d be,

say, published faculty research is an expressive
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activity, right?

A That's an exanple that's listed there in
(3)(a).

Q And that's protected by the statute?

A It's protected by the First Amendnent, so
under the statute, yes, too.

Q And so the shielding provision operates in
a way that it prohibits shielding people from say,
publ i shed faculty research?

MR MOORE: (Object to form

A It prohibits the State Board of Educati on,
t he Board of Governors, and Florida College System
institutions and the state university institutions
fromshielding students from speech that's protected
by the First Amendnent, so | don't know that it
prevents anyone from shi el di ng.

But to get back to nore specifically
answer your question, those are the four entities
that are prohibited from shiel di ng.

BY MR HANCOCK:
Q Sur e.

And anong the speech that cannot be
shielded, this provision identifies published
faculty research as an exanpl e?

A |t does.
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Q And so if a professor in the course of

teaching a class decided to limt their students’
exposure to a piece of published faculty research,
woul d that violate this provision?

MR MOORE: (Object to form

A | don't know. It sounds |like a
hypot hetical situation. | don't know all the
circunstances and what it -- | -- | don't know

BY MR HANCOCK:

Q | f the board determned that a faculty
menber had shielded their students froma piece of
published faculty research, would they consider that
a violation of this provision?

MR MOORE: (bject to form

A | don't know, because |I'mnot sure how
t hat woul d happen. | just don't know.

BY MR HANCOCK:

Q Does the Board of Education have a
position on the scope of what is considered a
Florida college institution for the purposes of the
shi el di ng provisions?

A What do you nean "a scope"?

Q Does the Board of Education have a
position on which Florida College Systeminstitution

enpl oyees are considered as acting on behalf of the
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institution for purposes of the shielding provision?

A The board hasn't taken a position
specifically on the question you just asked ne. The
di stinction -- the only distinction that |'m aware
of was the one that | pointed out where it
specifically tal ks about what faculty do in this
regard in (3)(a).

And it doesn't list admnistrators there,
al t hough there are sone admnistrators that do al so
teach courses. So to the extent that would apply to
them then they would be included in the faculty
provi si ons.

Q Are you aware of any faculty nmenbers who
have inquired wth the board whether or not they're

prohi bited from shi el di ng?

A |*"'mnot aware they've inquired -- inquired
directly with the board. [|'mnot aware of that.
Q | f the board determned that a teacher had

limted their students access to First Amendnent
protected speech and the Florida Coll ege System
didn't do anything about it, would that constitute
shi el di ng?
MR MOORE: (bject to form
A | don't know, because | don't know all the

circunstances around the situation. W would have
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to look into it further.

BY MR. HANCOCK:

Q Do you understand this provision to
obligate Florida College Systeminstitutions to
provi de access to protected speech?

A | don't think that it affirmatively
requires themto provide access to anything
specific. It just prevents them from shiel ding
students from protected speech.

Q If a Florida College Systeminstitution
was permtting professors or faculty to limt their
students access to protected speech, woul d that
constitute shiel ding?

MR MOORE: (bject to form

A Can you ask that again, please?
BY MR HANCOCK:
Q Sure.
A I'mtrying to keep who said what to who

and when did they say it, is what I'mtrying to keep
straight in ny head.

Q Yeah. |If a Florida College System
institution permtted their faculty to limt their
students access to protected First Amendnent speech,
woul d that constitute shielding?

MR. MOORE: Sane objection.
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A Again, | don't know. | would have to
understand the situation better.
BY MR HANCOCK:

Q So, for exanple, if a Florida College
Systeminstitution adopted a policy permtting
professors to limt access to unwel cone ideas, would
that violate the shielding provision?

MR MOORE: (Cbject to form

A | woul d have to see the policy. [If --

If -- it's possible.
BY MR HANCOCK:

Q But you don't know whether a policy as

descri bed woul d violate the shielding provision?
MR MOORE: Sane objection.

A | don't know without reading a specific
policy.

BY MR HANCOCK:

Q What ki nds of ideas or opinions cannot be
shi el ded under this provision?

MR MOORE: (Object to form

A The statute says those that a student or
faculty nenber may find unconfortable, unwel coned,
di sagreeabl e, or offensive.

BY MR. HANCOCK:
Q And what is the board' s understandi ng of
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what unconfortabl e neans?

A The board hasn't provided a definition of
unconf ort abl e.

Q Does the board have an operating
definition of that ternf

A We don't have rule naking in conjunction
wth this, so we haven't provided -- we don't --
there is no state board rule that has definitions or
anything else related to this statute.

Q Has the board issued any gui dance as to
what woul d be an unconfortable idea or opinion?

A No. Qur guidance was to institutions when
the bill passed, they should reviewtheir policies
to determ ne whether they were in conpliance with
the statute.

Q Does the board have an understandi ng of
what an unwel coned i dea or opinion would be?

A W have not issued a definition of
unwel coned.

Q Does the board have an understandi ng of
what a di sagreeabl e idea or opinion would be?

A W have not issued a definition of
di sagr eeabl e.

Q Coul d you give ne an exanple of an idea

that -- or opinion that would be consi dered
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unconf ortabl e under the statute? raoe 1
MR MOORE: (Cbject to form
A | don't know what anot her individual m ght
t hi nk of as unconfortable.
BY MR HANCOCK:
Q Is it your understanding that when the

statute reaches unconfortable ideas, it's based on
anot her person's assessnment of that idea?
MR MOORE: (bject to form

A It is -- it is based on a person's
assessment, own assessnent of that idea.
BY MR HANCOCK:

Q So it is based on sonebody's -- another
person's subjective assessnent of whether that idea
I s unconfortabl e?

MR MOORE: (bject to form

A The statute just says "that they may find
unconfortabl e, unwel cone, disagreeable, or
of fensi ve. "

BY MR HANCOCK:

Q And -- and the board understands that to
be a -- nmaking this other person the determ ning
factor whether it's unconfortable?

A It says "they."

Q And that -- and that's how the board
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understands it?

A Yes. "That they may find unconfortable,
unwel coned, disagreeable, or offensive."

Q So you don't know what kinds of ideas or
opi ni ons woul d constitute unconfortabl e ones because
you don't know what other people mght find
unconf ort abl e?

A That's right.

Q Do Florida College -- and so do Florida
Col I ege Systeminstitutions understand what ot her
peopl e may find unconfortabl e?

MR MOORE: (Object to form

A | don't know what they understand.
BY MR HANCOCK:

Q Can you give ne an exanple of an idea or
opi ni on that woul d be consi dered unwel conmed?

MR MOORE: (Object to form

A It's going to depend on what the person
who is hearing the idea would think is unwel coned.
BY MR HANCOCK:

Q But since you don't know who may hear it,
you don't know whether it would be unwel coned?

A | don't know.

Q Can you give ne an exanple of an idea or

opi ni on that woul d be di sagreeabl e?
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MR MOORE: (Cbject to form
A The sanme answer.
BY MR HANCOCK:
Q The answer being that it's -- it's
subj ective, so you don't know?
A It's the other person's determ nation of

what they believe or what they feel is -- or that
t hey have found is unconfortable, unwel coned,
di sagreeabl e, or offensive.

Q Has the Board of Education consi dered
pronmul gating a rule regarding the shielding
provi si ons?

A The statute doesn't give us rul e-nmaking
authority, so we wouldn't -- we wouldn't be doing a
rul e on the shielding provisions.

Q s -- is the Board of Education authorized
to issue guidance in the absence of rul e-making
aut hority?

MR MOORE: (bject to form

A What do you nean "aut horized"?
BY MR HANCOCK:

Q | s there anything prohibiting the board
fromissuing guidance as to the meaning of this
statute?

MR MOORE: (Object to form
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A Doesn't explicitly -- the statute doesn't

and the | aw doesn't and the bill didn't prohibit the
departnent from-- there is nothing expressed in the
bill that prevents us fromissuing guidance. At the
sanme tinme, our role in inplenentationis -- is
dictated by the statute which will tell us whether
we wite rules or -- whether we are required to
wite rules or we may wite rules or whether the
state board has to adopt sonething perhaps outside
of arule like the accreditation Iist we tal ked
about earlier today.

And so our -- our guidance was a
recommendation to the institutions that they review
their own policies for conpliance with the |aw.

BY MR HANCOCK:

Q Are you aware of, generally speaking,
situations where the board offers guidance to the
Fl ori da Coll ege Systemon how to comply with

statutory requirenents?

A For sure. |If there is a state board rule,
we of fer gui dance when the rule is passed on -- we
typically call it "technical assistance." Sonetines

there's a "frequently asked questions" docunent that
goes with that rule.

So we do reqgularly offer guidance when
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there is a state board rule associated with it or a

specific rule for either the departnent or the board
that's provided in the statute.

Q Can you describe that "frequently asked
questions" docunent? What do those | ook |ike?

A They are -- would be a series of questions
that we have received fromthe field, either through
a webi nar or through e-mail, and then responses to

t hose questi ons.

Q Are -- and you said those are used
sonetines to -- in conjunction with a rule?
A Yes.

Q Has t he board ever issued simlar
"frequently asked questions" docunments about
statutes?

A It coul d have happened, because sonetines
we do for colleges; depending on who is required to
I mpl ement sonet hing, we inplenent direct fromthe
statute. Sometines the state boards are required to
do certain things and -- but w thout rule-nmaking
aut hority.

Q And did the board consider releasing a
"frequently asked questions" docunent about
conplying with the shielding provisions?

A Dd we consider it?
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Q Yeah.

A | don't think so.

Q Do you recall receiving any questions from
Fl orida Coll ege Systeminstitutions about conplying
with the shielding provision?

A | am sure we did.

Q And what formwoul d those questions have
t aken?

A The two likely forms. The nost typical,
are an e-mail just directed to one of our staff
menbers.

And the other would be if we were
conducting a legislative review webi nar where we are
going through all the bills that passed and -- and
summari zing a techni cal assistance docunent,
we'll -- we'll receive questions in the chat or
sonebody will raise their hand during a webi nar and
ask a question verbally.

Q Do you recall any -- who -- sorry. \Who
gi ves those presentations?

A A nunber of folks in the division could,
depending on the topic. Most of the things that are
passed cone under the section of our division under
t he executive vice-chancell or because that includes

academ c affairs and student affairs.
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But sonetines it will cone under the

associ ate vice-chancellor for fiscal policy, and
that -- that would be a different set of people.
Q Wul d you have given any of these

presentations in the sunmmer of 20217

A | m ght have participated, but
typically -- typically, I'll -- 1"Il present to the
presidents, and then the -- the staff in our
division are -- are sort of set up like to have

counterparts out in the colleges. And so if it were
sonet hing that focused on academc affairs, then --
then likely our director of academ c affairs would
| ead the presentation.

Q Do you recall any questions asked about
conplying wth the shielding provisions?

A | don't recall specific questions, but I
think it's very likely that questions were asked.

Q |f -- before the enactnment of House
Bill 233, were you aware of any incidents of
shielding by institutions in the Florida College
Syst en?

A Before House Bill 233, | don't think
shielding was in the statute, so we wouldn't --
it -- we wouldn't -- we wouldn't have -- have a

reason for a definition or -- or even thinking about

wWww. phi ppsreporting. com
(888) 811-3408




C/'R Florida Board of Education (Kathryn Schnei der Hebda)
August 18, 2022

1
2
3
4
5
6
.
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 162
t hat .

Q Sure. Was the board aware of any
i nstances of Florida college institutions limting
access to speech protected by the First Amendnent?

A | can't think of any specific instances in
the Florida College System There could have been,
but | can't recall any right now

Q Are you aware of any instances of
shi el ding since the enactnment of House Bill 2337

A There is not a requirenent for themto
report it to us, so we don't collect information,
| i ke, on a regular basis fromthem And so | am not
aware of any -- that anybody has reported just
voluntarily.

Q If we | ook at the statute again, sort of
at the bottom of page 3, do you see the section
| abel ed "Cause of Action"?

A Yes.

Q It says: "A person injured by a violation
of this section may bring an action."

A Yes.

Q s it your understanding that a person
injured by a Florida College Systeminstitution's
shielding could bring an action?

A It does say a person injured by a
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violation of -- of an action prohibited under this
section may bring an action.

Q And -- and in that first subsection bel ow

it says that that woul d be brought against the
public institution of higher education?

A Yes, against a public institution of
hi gher educati on.

Q Are you aware of any instances of soneone
bringing an action against a Florida College System
institution because of shielding?

A | am not aware of any.

Q Do you think you woul d be made aware of
any?

A I m ght be.

Q Do people generally let you knowif a

Fl orida college institution has been sued?

A Peopl e? You said do people let nme know?

Q Yeah.

A You nmean |ike does the institution let ne
know or

Q I s there anybody who would I et you know

when a Florida College institution has been sued?
A There coul d be.
Q Is that a --

A They are not required. | apol ogi ze.
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Q No, no. (o ahead.
A | was just saying they are not required to
l et me know.
Q Wien we were discussing House Bill 233,

one of the amendnents the board proposed was
expressed rul e-making authority for the survey
provi si on.

Do you recall that?

A Was that in one of the e-mails we | ooked
at earlier?

Q Yes.

A If it's -- if it'sin the e-mail, and we
sent it in, then the answer is yes.

Q Wuld it be helpful to revisit?

A It would be helpful to look at it again.

Q Sure. So this should be Exhibit 10. In
that top e-mail, do you see this discussion about
line 6 and 77

A Yes.

Q And this is -- the board proposed a
clarifying edit making clear that the State Board of
Education has rul e-making authority to inplenent the
requi renent that FCS institutions conduct an annual
assessnent ?

A Yes.
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1 Q And the next bullet, it says: "The
2 original bill inplied rule-nmaking authority w thout
3 the anmendnent.”
4 Do you see that?
) A Yes.
6 Q Can the board institute rul es based on
7 i nplied rule-making authority?
8 MR MOORE: (bject to form
9 A | don't know.
10 BY MR HANCOCK:
11 Q Are you aware of circunstances where the
12 board has relied on inplied rul e-making authority?
13 A " m not.
14 Q So the board did request a clear
15 aut hori zation of rule making for the survey
16 provision, right?
17 MR MOORE: (bject to form
18 A That's what this e-nail states.
19 BY MR HANCOCK:
20 Q Did the board consider requesting
21 rul e- maki ng aut horization for the shielding
22  provision?
23 A | don't see any evidence of that here, so
24 |*'mnot aware that we did.
25 Q Were you part of any discussions about
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possi bly requesting rul e-making authority for the

shi el di ng provisions?
A | was not.
Q Have any stakehol ders asked the board to
adopt a rule inplenenting the shielding provision?
A ' m not aware of any.
Q What do you understand the recording
provi sion to do?
A It allows a student to record class
| ectures for purposes of their education, like to
study and review later, or also in a circunstance
regarding a conplaint, | think is what it calls it.
Q And who determ nes whether the course is
bei ng recorded for one of those purposes?
MR. MOORE: Counsel, may | ask Madam Court
Reporter to read the question back?
(The requested portion was read.)
A (Exam ni ng Docunent.)
It doesn't -- the legislature -- |'m
| ooki ng at Subsection (3)(g), | don't see where it
says who determ nes that.
BY MR HANCOCK:
Q Can the student determ ne whether they're
recording for their own personal use or in

connection with a conplaint?
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MR MOORE: (Cbject to form

A |t doesn't address who determnes, it just
says that a student nay.
BY MR HANCOCK:
Q Does the board have a position on who gets
to determ ne what the purpose of a recording is?
A No.
Q Let's actually go back to the shielding
provision for a nonent.
If a Florida College System enacted a
policy prohibiting professors fromassigning a
particul ar book, would that constitute shielding?
MR MOORE: (bject to form
A | don't know wi thout seeing all the
ci rcunst ances.
BY MR HANCOCK:
Q What woul d you need to know to determ ne
I f that policy constituted shielding?
MR MOORE: (bject to form
A |'' m not even sure of that.
BY MR HANCOCK:
Q So if you knew that the book was protected
by the First Amendnent and a Florida Coll ege System
Institution prohibited professors from assigning

t hat book, would that constitute shiel ding?
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MR MOORE: Sane objection.

A | don't know.
BY MR HANCOCK:

Q What woul d you need to know to determ ne
If that policy violates the statute?

MR MOORE: Sane objection.

A | don't -- | don't know because -- |'m not
sure because we haven't had instances of this yet.
But because the | aw addresses the addition of |ike
faculty research and other kinds of things into
protected speech, | guess -- | don't know.

Because |'mnot a |lawer, | don't know
exactly with a situation |ike that whether it falls
under this or some other statute or sonething else.
|"mjust not positive until | actually saw all of
the circunstances around it, how -- and we haven't
had one yet, so |I'mnot exactly sure what we would
need.

BY MR HANCOCK:

Q Do you think that Florida College System
institutions understand whether they're allowed to
ban certain books?

MR MOORE: (bject to form

A | don't know what they understand with
regard to that.
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(Exhibit 18 was marked for
i dentification.)
MR HANCOCK: |'mgoing to present the

W tness with an exhibit marked as Nunber 18.
BY MR HANCOCK:

Q Do you see at the top it says: "Commttee
substitute for House Bill Nunber 7"?

A Yes.

Q And do you understand this docunent to be
a copy of House Bill 77

A It appears to be.

Q |f you turn to the second page, do you see
the section | abel ed "Unl awful enploynent practices"?

A Yes.

Q Do you understand this to prohibit
trainings that relate to these ideas |isted bel ow?

MR MOORE: (Object to form
A |t states that "Subjecting an individual

as a condition of enploynent," et cetera, "to
training," et cetera, under this section, and then
it lists eight itens underneath that.
BY MR HANCOCK:

Q And do you understand this section would
apply to sone training progranms that Florida College

Systeminstitutions use for their enployees?
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MR MOORE: (Cbject to form

A It would apply to Florida College System
i nstitutions.

BY MR HANCOCK:

Q And then if you turn to the next page. Do
you see the portion starting 1000.05?

A Yes.

Q And do you understand this statute
prohi bits discrimnation on the basis of race,
color, national origin, sex, disability, religion,
or marital status in K through 20 education?

MR MOORE: (Object to form

A That is what it states.

BY MR HANCOCK:

Q And so you woul d understand that that
prohi bition on discrimnation applies to Florida
Col I ege Systeminstitutions?

MR MOORE: (bject to form

A |t does.

BY MR HANCOCK:

Q So if you turn to page 5, do you see the
section that begins (4)(a)?

A Yes.

Q And it reads: "It shall constitute

di scrimnation on the basis of race, color, national
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origin, or sex under this section to subject any

student or enployee to training or instruction that
espouses, pronotes, advances, incul pates, or conpels
such student or enployee to believe any of the
foll ow ng concepts.”
MR MOORE: (Cbject to form
BY MR HANCOCK:
Q Do you see that?
A | do see that it says that.
Q And then there's a |ist of eight concepts
after that?
A Yes, there's a list of eight.
Q Do you understand this prohibition on
di scrim nation -- or do you understand
Section (4)(a) to apply to classroominstruction?
MR MOORE: (bject to form
A It says "instruction."”
BY MR HANCOCK:
Q And so does the board understand that to
i ncl ude classroominstruction?
MR MOORE: (bject to form
A | believe that on our technical assistance
docunent, we -- and presentations, we indicated just
what you' ve indicated, which is what that paragraph

says: "Subject any student or enployee to training
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or instruction,” so it includes training or

I nstruction.
BY MR HANCOCK:

Q And so in the board' s view, would that
I ncl ude classroominstruction?

MR MOORE: (Cbject to form

A | nstruction is happening in the classroom
yes.

BY MR HANCOCK:

Q And woul d that include homework assigned
to students?

MR MOORE: (Object to form

A | don't know.

BY MR HANCOCK:

Q You don't know if homework assigned to
students woul d be considered instruction under this
provi sion?

MR. MOORE: Sane objection.

A | don't know.

BY MR HANCOCK:

Q In terms of these eight concepts, is it
t he board's understanding that it would constitute
di scrim nation to espouse any of the follow ng
concepts?

MR MOORE: (Object to form
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A The |l egislation says that it wll

constitute discrimnation, as described in this
section, to subject student or enployee to training
or instruction that espouses those concepts.
BY MR HANCOCK:
Q What is the board's understandi ng of the
term "espouses"?
MR MOORE: (bject to form
A We haven't provided a definition
BY MR HANCOCK:
Q What is the board's understandi ng of the
term " pronotes"?
MR, MOORE: (bject to form
A W haven't provided a definition
BY MR HANCOCK:
Q What is the board's understandi ng of the
term "advances"?
MR MOORE: (bject to form
A W haven't provided a definition of
advances.
BY MR HANCOCK:
Q What is the board's understandi ng of the
term"incul pates"?
MR. MOORE: Sane objection.

A We haven't provided a definition of
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i ncul pat es.

BY MR HANCOCK:

Q Did any of the technical assistance
docunents that the board has provided describe what
ki nds of instruction would violate the statute?

A For postsecondary?

Q For any instruction.

A "' mnot sure what was provided for K-12,
but for postsecondary, we have not provi ded any
exanpl es.

Q So you're aware that sone form of
t echni cal assi stance docunent was provided to K-127?

MR, MOORE: (bject to form

A Sonme kind, yes.

BY MR HANCOCK:

Q But you don't know what that was?

A Not without |ooking. I'd have to see it
to refresh ny nenory.

Q And you're not prepared to testify today

about the contents of that technical assistance

docunent ?
A Not without having it in front of ne.
Q Do you know i f you've ever seen that

docunent before?

A | may have seen part of it, but | don't
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recall reading an entire K-12 technical assistance
docunent .

Q Do you know when you woul d have seen it?
A Per haps at a neeting.

Q What ki nd of neeting?

A I nternal neeting.

Q Sort of a general departnmental neeting?
A Uh- huh, yes. Sorry.

Q The third topic reads: "A person's noral

character or status as either privileged or
oppressed i s necessarily determ ned by his or her
race, color, national origin, or sex."
Do you see that?
A | do.
Q What is the board's understandi ng of
“privileged"?
MR MOORE: (bject to form
A We haven't issued a definition of
“privileged.”
BY MR HANCOCK:
Q What is the board's understandi ng of the
term "oppressed"?
MR. MOORE: Sane objection.
A We haven't issued a definition of

“oppressed. "
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1 BY MR HANCOCK:

2 Q Are you -- are you aware of folks who are
3 oppressed on the basis of their race?

4 MR MOORE: (Cbject to form

5 A Ask the question again, please.

6 BY MR HANCOCK:

7 Q Yeah. Are you aware --

8 A Am | personally aware?

9 Q Sorry.
10 A Am | personally aware is what you are
11  asking?
12 Q Yeah. Are you personally aware of people

14 MR. MOORE: Sane objection.

15 Counsel , which topic does this relate to
16 agai n?

17 MR HANCOCK: N ne.

18 MR. MOORE: Ckay. To the extent you are
19 aski ng about K through 12, | instruct the

20 W tness not to answer and | refer you back to
21 t he same ECF 126.

22 MR HANCOCK: ECF 126 being the protective
23 order granted with respect to the Board of

24 Gover nors?

25 MR. MOORE: Correct.

13 who are oppressed on the basis of their race?
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MR. HANCOCK: And this is the deposition

of the Board of Education?
MR. MOORE: Correct.
MR. HANCOCK: Did you seek a protective
order regarding the Board of Education?
MR MOORE: | refer you back to ECF 126,
and | instruct the witness not to answer.
MR. HANCOCK: Did you seek a protective
order with regard to the Board of Education?
MR. MOORE: Counselor, |I'mnot being
deposed. |'ve stated ny objection and |'ve
stated the privilege and |'ve instructed the
W tness not to answer.
MR. HANCOCK: Under st ood.
BY MR HANCOCK:
Q Wth respect to postsecondary
I nstitutions, are you aware of people who are
oppressed on the basis of their race?
MR MOORE: (bject to form
A | don't -- | don't know.
BY MR HANCOCK:
Q You are not aware of anyone oppressed on
the basis of their race?
MR MOORE: (Qbject to form

A | don't recall anybody telling ne
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personal ly that they were oppressed.
BY MR. HANCOCK:
Q Are you aware of that phenonenon in
general ?
MR MOORE: (Object to form
A |'maware to the extent that | have heard

t hi ngs about it.
BY MR HANCOCK:

Q Are you aware of people who are oppressed
on the basis of their sex?

MR MOORE: (bject to form

A | have heard that as a general
conversati on.
BY MR HANCOCK:

Q What is your understanding of what it
means to be oppressed on the basis of sex?

A Are you asking --

MR MOORE: (bject to form

A Are you asking ny personal understandi ng?
BY MR HANCOCK:

Q Yes.

A May | just ask again, are you asking ny
personal opinion as just Kathy Hebda and what | nean
to be oppressed based on the basis of sex?

Q Yeah.
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MR MOORE: Sane objection.

A | suppose it could nean different things
to different people. But it seens related to -- |
guess if you think of oppression as being held down,
kept back, but | don't -- | don't have Wbster's in
front of nme, but whatever that feeling is in
relation to your sex.

BY MR HANCOCK:

Q Sure. Wen soneone is oppressed on the
basis of their sex, do you understand that to be
necessarily determned by their sex?

MR MOORE: (Object to form

A | don't -- | don't know | don't know
what that neans. |'msorry.
BY MR HANCOCK:

Q Yeah. Do you have an understanding as to
what it would nean to be oppressed, to have your
status as bei ng oppressed necessarily determ ned by
sex?

MR. MOORE: Sane objection.

A Did you ask ne about -- did you ask -- I'm
sorry. Can you ask it again?
BY MR HANCOCK:

Q Sur e.

Do you have an understanding of what it
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nmeans for soneone's oppressed status to be
necessarily determned by their sex?
MR MOORE: (Cbject to form
A | understand that that's what this is

related to, that (4)(a)3 is related to that.
BY MR, HANCOCK:

Q But do -- do you understand what that --
what (4)(a)3 neans?

MR MOORE: (bject to form

A | just want to nake sure |'m answering the
question. Are you asking whether the board has nade
a determnation as to what this neans? Are you
asking me my own personal opinion of what | think it
m ght nean as Kathy Hebda, private citizen?

BY MR HANCOCK:

Q Personal | y, what understandi ng do you have
of what it would nean for sonebody's oppressed
status to be necessarily determ ned by their sex?

MR MOORE: (bject to form

A It mght nmean that soneone believes or
feels or believes they have experienced being
treated differently, less well in some way, if the
word is oppression, by virtue of their sex.

BY MR. HANCOCK:

Q Is it your understanding that there are
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peopl e whose oppressed status is necessarily
determne by their sex?

MR MOORE: (Cbject to form
A Is it nmy understanding that there are

peopl e whose oppressed status is determned by their
sex? |s that your question?
BY MR HANCOCK:

Q Uh- huh.

A | don't know because in sone ways it seens
that that presunes that there are people who are
oppressed because of their sex. And maybe that's
happened. Depends on what they believe oppressed to
be.

Are you aware of --
-- that person. Pardon ne.

Sorry?

> O r» O

| said, "Pardon ne."

Q Are you aware of the general phenonenon of
peopl e bei ng oppressed on the basis of their sex?

A |''maware of the -- of the conversation
about that, a discussion or a theory of that.

Q | s the board -- does the board understand
whet her sone people are oppressed on the basis of
race?

MR MOORE: (Object to form
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A | don't think the board has issued a

position on whether people are or are not oppressed
based on race. You said race?
BY MR, HANCOCK:

Q Uh-huh. In ternms of Section (4)(a), would
It constitute discrimnation to espouse the view
t hat sone people are oppressed on the basis of their
race?

MR MOORE: (bject to form

A According to the bill, it constitutes
di scri mnation under the section, to subject any
student or enployee to training or instruction that
espouses the concepts |isted bel ow.
BY MR HANCOCK:

Q And I'masking if a teacher in the
cl assroom espoused a view that sonme people are
oppressed on the basis of race, would that
constitute discrimnation under Section (4)(a)?

MR MOORE: (bject to form

A | don't knowif -- if it applies because
this is specific to training or instruction.
BY MR HANCOCK:

Q We di scussed earlier that instruction
I ncl udes classroominstruction, right?

MR MOORE: (Object to form
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A We did discuss that, yes.

BY MR HANCOCK:

Q So if a teacher in the classroom espoused
the view that sone people are oppressed on the basis
of their race, would that constitute discrimnation
under Section (4)(a)?

MR MOORE: (Object to form

A | don't know that a teacher espousing
their own viewis part of an instruction or not in
this circunstance. | understand your question to be
t he teacher just espousing the view which is not
addressed here. \What's addressed here is training
or instruction.

BY MR HANCOCK:

Q |f a teacher, as part of classroom
I nstruction, espoused the concept that sone people
are oppressed on the basis of their race, would that
constitute discrimnation under this section?

MR MOORE: (bject to form

A It's possible, but I don't know all the
ci rcunst ances.
BY MR HANCOCK:

Q What woul d you need to know to determ ne
whet her it was discrimnation?

MR MOORE: (Object to form
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A | don't know at this tine because we

haven't been presented with any situations yet that
we've had to review.
BY MR HANCOCK:
Q Do you think teachers know what
constitutes discrimnation under Section (4)(a)?
MR MOORE: (Object to form
A | don't know what teachers know.
BY MR HANCOCK:

Q Under this section -- well, has -- do you
under stand the Board of Education to have
rul e-maki ng authority wth respect to this section?

A W have -- we have rule making. It's not
here in this bill because only parts of the statute
are repeated here, but | do think we have a rule
that pertains to 100 -- 1000. 05.

Q So is it your understanding that the board
has general rul e-making power with respect to this
di scrim nation provision?

MR MOORE: (Object to form

A | know that we have a rule that does

I npl enent 1000. 05.
BY MR HANCOCK:
Q Do you know if the board has considered

pronul gating a rule regarding Section (4)(a)?
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A W -- we may have considered it because we

have an existing rule. So it could be because this
nodi fies the section of |aw where we have an
existing rule, thenit's likely that we're
considering nodifying that rule, or at |east
reviewmng the rule to see if it needs to be nodified
to conply with this section.

Q And woul d the board need to vote to change
that rule?

A Yes.

Q Do you know if that vote has occurred?

A |t has not.

Q And woul d the board need to vote to
propose that change?

A The board's action is the final agency
action. So the proposal of the rule -- if we were
going to go into rule devel opnent, the conm ssioner
woul d have to sign off on going into rule
devel opnment, but the final rule would be acted upon
by the State Board of Educati on.

Q Under st ood.

Would you turn to page 6 of this exhibit?
Do you see the eighth concept from Section (4)(a) is
|isted at the top?

A Yes.
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Q Does the board have an understanding as to

meani ng of the term"racial color blindness"?
MR MOORE: (Cbject to form
A We've not issued a definition of that.
BY MR HANCOCK:
Q Does the board have an understandi ng of
the neaning of the term"racist"?
MR MOORE: (Cbject to form
A We've not issued a definition.
BY MR HANCOCK:
Q Does the board have an understandi ng for
the term"sexist"?
MR MOORE: (bject to form
A We've not issued a definition of that.
BY MR HANCOCK:

Q So -- and then below that is subsection
what woul d be (4)(b), right?
A Yes.

Q And it says: "Paragraph A may not be
construed to prohibit discussion of the concepts
|isted therein as part of a larger course of
training or instruction, provided such training or
instruction is given in an objective manner w t hout
endor senment of the concepts.”

Do you see that?
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A | do.

Q Does the board have an understanding as to

t he nmeaning of "objective manner"?
MR MOORE: (Cbject to form

A | don't know if they have a specific
definition of objective, but in -- taking all
t oget her, we understand that to nmean you are not
prohi bited fromtal king about the topics that are
| i sted here.

But what you are prohibited fromdoing is
the things in the -- listed in (4)(a): "Espouses,
pronot es, advances, incul pates, or conpels each
student or enpl oyee to believe."

BY MR HANCOCK:
Q It's the board' s understanding that B
doesn't nodify A it just clarifies the neaning of

espouses, pronotes, advances, incul pates, or

conpel s?
A | would say --
MR MOORE: (Object to form
A | would say that's fair. It clarifies
that you -- you are permtted to present the topics

and di scuss the topics.
BY MR, HANCOCK:

Q So is it possible to pronote one of these
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concepts in an objective manner w thout endorsenent?

MR MOORE: (Cbject to form
A Pronote doesn't sound |ike objective, so
"' m not sure.
BY MR HANCOCK:
Q So you think pronote is not conpatible
w th an objective manner w thout endorsenent?
MR MOORE: (Cbject to form
A Well, B says what is not prohibited, which
IS objective wthout endorsenent. It lists what is
prohi bited, which includes pronotes.
BY MR HANCOCK:
Q Under st ood.
Let's return to the recording provision.
Bef ore House Bill 233 was enacted, what
were students allowed to record on canpus?
A | don't know the answer to that.
Q After House Bill 233, what new areas do
you understand students can record?
MR MOORE: (Object to form
A Let me find it again. It took ne a while
tofind it last tine.
BY MR HANCOCK:
Q It's page 3, | believe.
A Yes. Thank you. (3)(9).
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(3)(g) says that "A student may record

video or audio of class lectures for their own
personal educational use.” So it looks like it's
record video or audio of class |ectures.

Q And what does "class |ectures" nean?

MR MOORE: (Cbject to form

A We haven't issued a definition because
this is not an area of rul e-making authority, so the
col l ege would -- would need to help through a
pol i cy.
BY MR HANCOCK:

Q Has t he board considered -- has the board
defined class |lectures as part of any technical
assi stance docunents?

A | don't know that we have.

Q Has the board consi dered providing any
gui dance docunents regarding what is class |ecture?

A | don't believe so because we have -- we
don't have rule making with this, soit's up to the
institutions. W advise the institutions to | ook at
their policies and to nake sure they've inplenented
this with fidelity.

Q And in terns of this Subsection (g), it
says that "These recordings are subject to the

protections provided in the Fam |y Educati onal

wWww. phi ppsreporting. com
(888) 811-3408




C/'R Florida Board of Education (Kathryn Schnei der Hebda)
August 18, 2022

© 00 N oo o B~ W DN P

N N N N NN P P P PR PR R Rk
g A W N P O © 0 N O O M W N +— O

] ] ] Page 190
Rights and Privacy Act and these Florida statutes";

Is that right?

A Yes.

Q And what do you understand those
protections to be?

A FERPA is related to student records. |

don't know exactly what that neans, a student or --

can or can't do with the record. |'mnot positive.
We'l|l have to consult an attorney for all the
detail s.

Q Are you aware of any instance where FERPA
woul d prohibit a student fromrecording a class that
woul d ot herw se be perm ssi bl e under House Bill 2337

MR MOORE: (bject to form
A |''mnot aware, but | don't know either.
(Exhibit 19 was marked for

i dentification.)

MR. HANCOCK: |I'mgoing to present the

W tness with what's being marked as Exhibit 109.
BY MR HANCOCK:

Q Have you seen this docunent before?

A It |ooks |ike the Board of Governors' bill
analysis. It'sinthe title. | don't think |I've
read this.

Q Do the Board of Governors and Board of
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Education ever share their bill analysis with Eg%ﬁgl
ot her ?

A Not as a matter of routine. It could
happen.

Q And do you know who Vikki Shirley is?

A | do.

Q Who is that?

A She's general counsel for the Ofice of

t he Board of Governors.

Q And do you know who Patty Thurman is?

A |'ve heard her nane, but | don't know
exactly.

Q And in the top right of this docunent, it
has a date of January 25, 2021; is that right?

A Yes.

Q So if you turn to the second page, do you
see the section |abeled "Estimted Student |npact"?

A Yes.

Q And about m dway through, do you see the
sentence that starts: "This is likely to have a
chilling effect on speech"?

A ( Exam ni ng Docunent.)

| see that section of the paragraph, yes.
Q Actual ly, yeah, let's start at the

sentence before. Do you see where it says:
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"Students would be able to record cl assroom

activities and other students inside a classroom
wi thout the participant's consent and publish those
recordi ngs without violating that section.”

Do you see that?

A | do.

Q And then it goes on to say: "This is
likely to have a chilling effect on speech inside of
a classroomand result in the suppression of speech
and the robust exchange of ideas and perspectives."”

Do you see that?

A | do.

Q Is it your understanding that the final
version of House Bill 233 did prohibit publishing of
t hese recordi ngs under some circunstances?

MR MOORE: (bject to form

A Let me see what the circunstances were,
but | know publishing is nentioned.

Yes, "May not be published wthout the
consent of the lecturer” is what the bill says.
BY MR HANCOCK:

Q And on the next page, that little
Subsection (b), it provides as cause of action for
| nproper publishing of classroomrecordings; is that

right?
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A It says against a -- there's a stem --
THE STENOGRAPHER: |'m sorry.
A A stem under Paren 4 -- Subsection (4)
says: "A person injured by violation may bring an
action." And then paren (b) says: "Against a

person who has published video or audio recorded in
a classroomin violation of paragraph (3)(g)."
BY MR HANCOCK:

Q So you understand it does create a cause
of action for an inproperly published recording?

A Yes.

Q So turning back to the bill analysis from
t he Board of Governors, do you understand this to be
suggesting that wthout those protections, there
woul d be a chilling effect on speech inside of a
cl assroonf

MR MOORE: (Object to form

A Their bill analysis published on this
states -- said this is likely to have a chilling
effect on speech inside of a classroom
BY MR HANCOCK:

Q Does the board share that view?

A | don't know that our bill analysis said
t hat .

Q If there weren't protections against
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publ i shing cl assroomrecordi ngs, do you think that
woul d have a chilling effect on speech inside of a
cl assroonf

MR MOORE: (Cbject to form
A | don't know.
BY MR HANCOCK:
Q Are you aware of any instances of students
i mproperly recording classes before House Bill 2337
A |'mnot aware. |t could have happened,
but I'mnot aware of it.
Q Are you aware of any instances of students
| nproperly recording courses after House Bill 233?
A No.
Q Are you aware of any students inproperly
publ i shing recordings after House Bill 2337
A ' mnot aware of any, though it could have
happened.
(Exhibit 20 was marked for
identification.)
MR. HANCOCK: | amgoing to present the
W tness with what's being marked as Exhibit 20.
MR MOORE: Thank you.
BY MR HANCOCK:
Q Do you recognize this e-mail?
A Yes.
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Q And this is a conversation between Bill

Mul | owney and Cal eb Hawkes that was forwarded to
you; is that right?

A That's correct.

Q And the initial conversation between Bill
and Cal eb took place in July of 2021; is that right?

A That's the date on the e-nmail, yes.

Q And then it was forwarded to you in

A August 13 it says.

Q In that initial e-mail on the bottom
Cal eb is asking whether Bill has had an opportunity
to, quote, send the House Bill 233 docunent you and
t he ot her FCS attorneys who are working on, as you
t hi nk about common practices you all can adopt.

A Yes, | see that.

Q Was the Florida Coll ege System
coordi nating an effort -- sorry. Let nme rephrase.

Was the Board of Education coordinating an

effort anmong the Florida Coll ege Systeminstitutions
to devel op an HB 233 docunent ?

A No.

Q Was this -- are you famliar with --
actually, let's |ook at the docunent. Do you see

the attachment that's behind the e-mail ?
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A | do.
Q Do you recogni ze this docunent?
A | do.
Q Is this a docunment drafted by the Board of
Educati on?
A No.

Q Who do you understand drafted this

docunent ?
MR MOORE: (bject to form

A My understanding is that Bill Mill owney
was working with the other attorneys in the Florida
Col | ege System
BY MR HANCOCK:

Q And so your understanding is this is like
a collective effort anong the FCS attorneys?

A Yes.

Q Did the BCE sign off on this docunent in

A No.

Q Did the BOE distribute this docunent to
anyone?

A | don't think we did. That would have
been up to Bill to do that.

Q Did the board provide feedback to Bill on

t his document ?
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A | don't recall that we provided feedback.
My recollectionis that we -- he had -- Bill had

nmentioned that they were working on it, and so |
think we were just interested in seeing what they
finalized.

Q And is it your understanding that this is
gui dance that Bill and others will provide to their
institutions on how to inplenent the recording
provi si on?

MR MOORE: (Object to form

A They m ght have. Wsat the final form of
t hat gui dance and where they took it fromthere, I'm
not -- | don't know exactly.

BY MR HANCOCK:

Q |f there were any issues wth this
gui dance that the board thought were inconsistent
wth the statute, would you have let Bill know?

A | m ght have.

Q Do you recall having any discussions about

whet her this docunent was consistent with the

statute?

A | don't recall having that discussion with
Bill. Mstly -- and that's -- it's because we don't
have rul e-maki ng authority, but -- but we do

mai ntain relationships with institutions. And so if
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we had seen anything that we thought Bill m ght want

to go |l ook at or check out or any of that thing, we
certainly could have | et himknow.

Q In the first line of this docunent, you
see where it says: "A state college student may,

wi thout prior notice, audio or video record a class

| ecture"?
A | see that.
Q Is it the board' s view that the recording

aut horized by HB 233 does not require prior notice?
MR MOORE: (bject to form
A We don't have a view on that.
BY MR HANCOCK:

Q And then in the first paragraph, do you
see the second sentence that goes: "Students nust
adhere to cl assroom behavi oral expectations while
recording. Recording that disrupts the |earning

envi ronnent may need adjustnent or could be

prohi bited"?
A | do.
Q | s that consistent with the board's view

of the recording provision?
MR MOORE: (bject to form

A The board doesn't have a position on that.
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BY MR, HANCOCK:

Q Does the -- does the statute create an
exception for recordings that are disruptive?

MR MOORE: (Cbject to form

A | think the statute -- this statute
doesn't address recordings that are disruptive.
There could -- there could be other statutes that
address student behavior which is under the -- the

purvi ew of the Board of Trustees though.
BY MR HANCOCK:

Q Then in the next paragraph, do you see
where it says: "A class lecture is defined as a
formal or nethodol ogi cal oral presentation as part
of a college course"?

A | do.

Q The Florida college institutions don't
have rul e-maki ng authority for the recording
provision; is that right?

MR MOORE: (bject to form

A There isn't anything expressly in that
statute that tal ks about Board of Trustees
regul ati ons, but under the Board of Trustees powers
and duties statute, they do have -- they do have
authority for student conduct and other things that

entail academ c instruction and all of that |earning
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envi ronnent .

BY MR HANCOCK:

Q Under st ood.

Does that authority include the free
speech and expression on canpus statute that HB 233
modi fi ed?

MR MOORE: (Object to form

A | don't know what you nean does it include
it.

BY MR HANCOCK:

Q Do -- do the Florida college institutions
have rul e-making authority with respect to this
statute?

MR MOORE: (bject to form

A | think it's the -- the same answer.
There isn't anything in House Bill 233 that nodified
or that specifically discussed Florida trustees
rules, | don't think. | have to go back and | ook.
In 10 -- 1000. 05 --

Can you ask the question again? | forgot
which thing we are actually tal ki ng about.
BY MR HANCOCK:
Q I'I'l try asking it a different way.
|f there weren't an expressed grant of

authority in HB 233, would the Florida colleges be
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able to adopt rules defining the statute?
MR MOORE: (Cbject to form

A The individual colleges?
BY MR HANCOCK:

Q Yeah.

A For their own students and canpuses?

Q Ri ght .

A The Board of Trustees is -- is charged
with so many different, | guess, conponents of their

authority where they do provide policies --
sonetines they are called regul ati ons, sonetines
they are called rules of the Board of Trustees --

t hat govern all kinds of things on canpus, and so |
would -- | would inmagine that they do.

And | don't -- without -- not necessarily
that section of law that has their powers and duties
init, listing every single statute that they shoul d
or could make rules on, | think it's nore generally
described in their statute what they have authority
over.

Q Under st ood.

The -- the last section of -- of this

par agr aph about class |lectures --
A On these docunents?
Q Yes.
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A Ckay.
Q At the bottomof the -- the class |lecture
par agraph --
A Yes.
Q -- do you see it reads: "A recording that

personally identifies a student who has not
consented to being recorded wll not be recognized
as a class lecture for these purposes.”
Do you see that?
MR MOORE: Counselor, is -- is this the
second to the |ast paragraph?
MR, HANCOCK:  Yes.
MR MOORE: O the |ast paragraph?
MR HANCOCK: This is the second to | ast
par agr aph.
MR. MOORE: Ckay. Thank you.
A Yes, | do see it.
BY MR HANCOCK:

Q Does House Bill 233 create an exception
for recordings that contain per- -- that personally
I dentify a student?

MR MOORE: (bject to form

A The | egislation doesn't specifically

having a sentence that -- that uses the words

"personally identifies a student." However, this
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1 may be sonething that has to do with FERPA, but

2 not positive.

3 BY MR HANCOCK:

4 Q Under st ood.

5 So let's put a pin in FERPA

6 FERPA did not apply, is there any other basis in

7 this statute to cordon off recordings that

8 personally identify a student and define them as not
9 a class lecture?

10 MR MOORE: (Object to form

11 A | don't know. | don't see those words in
12 the statute, but | haven't |ooked at the aw wth
13 respect to that.

14 BY MR HANCOCK:

15 Q Under st ood.

16 MR. HANCOCK: This is probably a good tine
17 to take another short break.

18 THE WTNESS:. | was going to say.

19 MR HANCOCK: You -- you can ask if --
20 THE WTNESS:. | was getting ready to.
21 MR MOORE: Of the record.
22 THE VI DEOGRAPHER: W are now goi ng of f
23 record at 14:57.
24 (A recess took place from2:57 p.m to
25 3:13 p.m)

Assum ng
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THE VI DEOGRAPHER: W are now goi ng back

on record at 15:13 p. m
BY MR HANCOCK:
Q Good afternoon.

A Good afternoon.
Q Did you speak with your counsel on the
break?
MR. MOORE: | instruct her not to answer

to the extent it involves communications with
counsel .
BY MR HANCOCK:

Q Do you feel you are able to answer that
guestion w thout revealing the content of your
conversation with counsel ?

MR. MOORE: Sane objection.
THE WTNESS: | aminstructed not to
answer ?
MR. MOORE: Correct.
BY MR HANCOCK:
Q Can you tell me yes or no whether you
spoke with your counsel during the break?
MR. MOORE: Sane instruction.
MR. HANCOCK: You're instructing the
W tness not to answer the yes-or-no question

about whet her she spoke to you during the
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break?
MR. MOORE: She can answer that one.
A Yes.
BY MR, HANCOCK:
Q D d you speak about the deposition?
MR MOORE: | instruct you not to answer.

BY MR HANCOCK:
Q Yes or no --
MR MOORE: Attorney-client.
BY MR HANCOCK:
Q Can you tell nme yes or no whether you
spoke to your counsel about the deposition?
MR. MOORE: Sane objection, sane
I nstruction.
MR. HANCOCK: You're instructing the
Wi tness not to answer a yes-or-no question?
MR. MOCORE: Correct, regarding the
contents of discussion wth counsel. That's
very cl ear.
MR HANCOCK: Under st ood.
MR. MOORE: That's ny objection. W can
move on.
MR. HANCOCK: You clarified the prior one,
| wanted to see if you wanted to clarify this

one as wel|.
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BY MR HANCOCK:

Q Let's tal k about this survey provision.
That tasks the board with selecting or creating a
survey; isn't that right?

A Sel ecting or creating, yes.

Q And what do you understand that to nmean?

A Ei t her using one that currently exists,
sel ecting one fromone that already exists, or
creating one that doesn't exist yet.

Q So when you say "one that already exists,"
had the Board of Education previously created any
surveys regarding intellectual freedom and vi ewpoi nt
di versity?

A No.

Q Do you have a sense of fromwhere the BCE
coul d select a survey?

A O her states have done surveys on clinmate
surveys and ot her kinds of things regarding
students.

Q So your understanding is that if the board
used the sane survey another, you know, state had
used, that wll conply wth this nandate?

A Yes.

Q And for 2022, did the board select a

survey or create a survey?
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A Creat e.

Q And the survey provision establishes three
criteria for the survey that is either created or
selected; is that right?

A It says: "The State Board of Education
shal | select or create an objective, nonpartisan and
statistically valid survey."

Q And this is fromthe statute we're | ooking
at in Exhibit 1?

A That's correct.

Q And is it your understanding that the
survey that is selected or created nust neet al
three criteria of objective, nonpartisan, and
statistically valid?

A Yes.

Q What is the board's understandi ng of what
It means for a survey to be objective?

A An obj ective survey would not pronote one
vi ewpoi nt or anot her.

Q Can you give nme an exanple of a survey
that would be -- that would not be objective?

MR MOORE: (bject to form

A | suppose a conpany that was pronoting a

product |ike a new soft drink mght issue a survey

that -- that mght try to pronote that -- that
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product .

BY MR HANCOCK:

Q And that would not be objective because of
the conflict of interest between the conpany
creating that survey and their interest in the
product ?

MR MOORE: (Object to form

A | don't know if it relates to conflict of
Interest; just that either it's pronoting or not
pronot i ng.

BY MR HANCOCK:

Q So what about the survey could pronote a
product ?

MR MOORE: (bject to form

A | don't know. | don't knowif | have a
good exanpl e.

BY MR HANCOCK:

Q Do you think a survey with | eading
questions woul d be the kind of survey that is not
obj ective?

MR MOORE: (bject to form
A | suppose that could be true.
BY MR HANCOCK:
Q Do you think a survey with biased

questions would fail to satisfy the requirenent of
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obj ectivity?

MR MOORE: (Cbject to form

A | think that coul d be true.
BY MR HANCOCK:

Q The board, as you said, created a survey
for 2022, right?

A Yes.

Q And that survey was distributed by the
Florida Coll ege Systeminstitutions?

A Yes.

Q And from here on, does it nake sense to
refer to that as the final survey?

A That's fine with ne.

Q And there's a final student survey and a
final enployee survey; is that right?

A Yes.

Q For those surveys -- do you think those
surveys satisfied the requirenent of being objective
under the statute?

A | do.

Q And what steps did the board take to
ensure that those surveys were objective?

A W worked closely wwth the Board of
Governors, and though the statute doesn't require us

to deliver the sane survey, we worked -- we made the

wWww. phi ppsreporting. com
(888) 811-3408




C/'R Florida Board of Education (Kathryn Schnei der Hebda)
August 18, 2022

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

o Page 210
decision to work together on the survey.

And there were a nunber of iterations of
t he survey where questions were refined to work
t owar ds bei ng an objective survey that inplenented
the statute, specifically with regard to it being an
annual assessnent of intellectual freedomand
vi ewpoi nt diversity at the institution,

Q So in order to ensure that the survey was
obj ective, it sounds |ike you coordinated with the
Board of Governors and that you refined the
questions; is that right?

A Yes.

Q VWere any other steps taken to ensure that
It was an objective survey?

A | can't think of any right now, but that's
al so a high-level description of what we did.

Q And who participated in that process of
refining the questions?

A | did, Dr. Carrie Henderson, Dr. Henry
Mack, from our agency.

Q And then who from outside the Departnent
of Education participated in refining the questions?

A There were staff of the Board of Governors
that also participated. And then ny understandi ng

is that it also was reviewed by the Governor's
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Ofice.
Q And who fromthe Board of (Governors
participated in that process?
A | know -- | don't know what they did

internally, but attendees at neetings would include
Chancel l or Criser, Jon Rogers, CGene Kovacs, Vikk
Shirley I think attended, and | think Jason Jones
did, too, would be at one of the neetings.

So what they m ght have done internally
with regard to questions before it cane back to us,
| mnot sure exactly.

Q Sure. And who is Jason Jones?

A He is a staff nmenber of the Board of
Governors. | think he's in their -- he does
sonething along the lines of data with the Board of
Gover nors.

Q And then who fromthe Governor's Ofice
participated in refining the questions?

A | don't know exactly. | know Al ex Kelly
recei ved copi es and provi ded feedback. Wo el se he
m ght have given it to in the Board of Governors,
" m not sure.

Well, there is an e-mail that has other
menbers or enpl oyees of the Board of Governors --

Board of Governors -- I'msorry, the Governor's
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Ofice -- on the e-mail, but | don't knowif that's

the extent to whom he shared it wth.

Q And so aside fromthe Departnent of
Education, the Board of Governors, and the
Governor's O fice, did anyone else participate in
refining the questions?

A Initially the Board of Governors was
working with Florida State University on the survey,
So they participated initially.

Q And did anyone from Florida State
participate in drafting the final survey?

A Not to ny know edge.

Q So then outside of the Departnent of
Education, the Board of Governors, the Governor's
Ofice, and the folks at Florida State, did anyone
el se participate in refining the questions?

A Not to ny know edge.

Q What is the board's understanding of the
requi rement that the survey be nonpartisan?

A Nonpartisan usually neans that it's not
fromone or another political point of view.

Q So what woul d be a survey that is froma
particular political view?

MR MOORE: (Cbject to form
A | would think an exanple of that m ght be
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one that was sent out by a political canpaign.

BY MR HANCOCK:
Q And why woul d that be considered partisan?
MR MOORE: (Cbject to form
A | suspect that it would be because it was
sent froma political canmpaign, which is a
partisan -- if it were for a candidate of a
political party, then it would -- | would inmagine
that will be partisan.
BY MR HANCOCK:
Q Wuld it violate this requirement to be
nonpartisan if a political party drafted the survey?
MR MOORE: (bject to form
A | don't know. | think the survey itself,
which in this case would be what we're calling for
our purposes today the final survey, is supposed to
be nonparti san.
BY MR HANCOCK:
Q So a survey distributed by, | don't know,
Hebda for President, running under a political
party, do you think that would be a partisan survey?
MR MOORE: (bject to form
A | suppose it could be if I -- if | were
running as a candi date of one party or another -- ny

brother-in-law, that Hebda, whichever Hebda you're
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t al ki ng about.

BY MR HANCOCK:

Q Yeah. So you think it would violate the
statute if a political party canpaign distributed
the intellectual freedom and vi ewpoint diversity
Vi ewpoi nt statute?

MR, MOORE: (bject to form

A | don't know. This really seens to
pertain to the survey itself, so | don't know
whether its distribution is considered by objective
nonpartisan and statistically valid.

BY MR HANCOCK:

Q Under st ood.

If a political canpaign drafted the
gquestions that were distributed by the Florida
col l eges, would that violate the nonpartisan
requi rement ?

MR MOORE: (bject to form

A | think it pertains to the final survey.
BY MR HANCOCK:

Q If -- if a political canpaign drafted or
contributed to the final survey, do you think that
woul d vi ol ate the nonpartisan requirenent?

MR MOORE: (bject to form

A ["'mnot sure. | think it mght depend on
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1 what the survey said.

2 BY MR HANCOCK:

3 Q Is there a situation where a politica

4 party could draft a survey such that it was

5 nonparti san?

6 MR MOORE: (bject to form

7 A | suppose that's true.

8 BY MR HANCOCK:

9 Q And to assess that, you would | ook at the
10 content of the questions?

11 MR MOORE: (bject to form

12 A It says the survey itself is supposed to
13 be obj ective, nonpartisan, and statistically valid,
14 so | think it's tal king about the survey itself.

15 MR. HANCOCK: Can you pl ease read the

16 question back.

17 (The requested portion was read.)

18 BY MR HANCOCK:

19 Q So to assess whether a survey was
20 nonpartisan, would you |look at the content of the
21  final survey?
22 MR, MOORE: (bject to form
23 A | think you would | ook at the content.
24 BY MR HANCOCK:
25 Q And if that content was created by a
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political party, would that be consistent with the

requi rement that it be nonpartisan?
MR MOORE: (Cbject to form

A | think it would depend on what the
content was.

BY MR HANCOCK:

Q Do you think that the survey that was used
in 2022 satisfies the requirenent that it be
nonpartisan?

A | do.

Q What steps did the board take to ensure
that the final survey would be nonpartisan?

A W | ooked carefully at the questions, the
sanme process we used for -- to neet the rest of the
statute. | think the type of the questions that we
asked, the content of the questions we asked; we
| ooked at the instructions.

Q And what kind of things were you | ooking
for to confirmit was nonpartisan?

A Anyt hing that m ght be -- m ght appear to
soneone to be froma political point of view which
could vary by person.

Q And what did the board try to do with
content that could seemlike it was a particular

political view?
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1 MR MOORE: (Cbject to form

2 A | think it's fair to say that our -- our
3 creation and review process tried to keep out

4 content that would seemlike it was from one

5 political point of view or another.

6 BY MR HANCOCK:

7 Q During the process, do you renenber any
8 content that was renmoved or changed to achieve the
9 nonpartisan obligation?

10 A |'mgoing to say there was one -- one or
11 nore questions that were on the -- maybe it was

12 the -- the initial draft that we saw, because we
13 didn't see all the drafts that FSU had created for
14  the Board of Governors, but one draft that -- that
15 we saw had -- | think had a question or two about --
16 on the student survey -- about political parties or
17 sonething like that that was not in the final

18  version.

19 Q Was there anything el se that was changed
20 to achieve a nonpartisan survey?
21 A | don't recall specifically. That's the
22 only one that cones to mnd right now.
23 Q And what does the board understand is
24 required for a statistically valid survey?
25 A In this instance, statistically valid I
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think in our view wuld -- would consider the -- how

t he survey was put together but also how the
information is reported.

Q What requirenents do you think are inposed
on how the survey is constructed?

MR MOORE: (Cbject to form

A I n both keeping with the objective and
nonpartisan, we attenpted to ask questions that
woul dn't lead a student or an enployee in one
direction or another, and would fulfill the
requi rement of being an assessnent of intellectual
freedom and vi ewpoi nt diversity at the institution,
BY MR HANCOCK:

Q What requirenents do you think the
statistically valid terminposes on reporting of the
resul ts?

MR MOORE: (Object to form

A | n our case, because of what the statute
requires, which is that we report the assessnents,
as they're called, which we call "the survey," that
we -- our plan is to report themas they are,
meani ng not necessarily trying to provide an
anal ysis of what we think it mght nmean or what the
results mght nmean, just what were the answers to

t he questions that students or enpl oyees provided.
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1 BY MR HANCOCK:

2 Q And that is the board' s intended approach
3 for the report due on Septenber 17?

4 A That's our intended approach.

5 Q Does -- and -- and this survey under House
6 Bill 233 is to be conducted every year; is that

7 right?

8 A It's annual, yes. That's what it

9 requires.

10 Q Does the board currently have a tineline

11 for when the next survey will be distributed?

13  year yet.

14 Q Does House Bill 233 require that the
15 survey be anonynous?

16 MR MOORE: (bject to form

17 A The legislation itself doesn't use the

18 word "anonynous."
19 BY MR HANCOCK:
20 Q Does it use another word that woul d

21 require that the survey be anonynous?

22 MR MOORE: (bject to form

23 A | don't see one.

24 BY MR. HANCOCK:

25 Q Does House Bill 233 require that the

12 A We haven't discussed the tineline for
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survey be voluntary?

MR MOORE: (Cbject to form

A | don't see that it does.
BY MR HANCOCK:

Q Does House Bill 233 protect the results of
the survey from public records requests?

MR MOORE: (Object to form

A | don't believe that it does.
BY MR HANCOCK:

Q As we discussed earlier, the Board of
Educati on proposed an amendnent to House Bill 233 to
add expressed rul e-nmaking authority for this survey
provision; is that right?

A That was in the e-mail from Bet hany
Swonson.

Q And that expressed authorization did nmake
it into the final House Bill 233, right?

A You said it did?

Q Yeah, it did.

A The -- the rule-making authority that was
added to the bill is permssion to adopt rules, so
It says the State Board of Education may adopt
rul es.

Q Right. So they are expressly granted the

authority to adopt a rule; is that right?
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A They are granted perm ssion to adopt

rules, but they're not required to adopt rules.
Soneti nes we have rul e-maki ng authority that says
the State Board of Education shall adopt rules, and
sonetines we are granted authority where we're
granted perm ssion to adopt rules.

This is permssion. So we are not
required to adopt a rule, but we nmay.

Q Did the board considering adopting a rule
to i npl enent the survey provision?

A There probably was an internal discussion
about that at some point.

Q Do you recall who that discussion would
have been between?

A | don't, | don't know exactly. As | said,
probably. | don't recall a specific discussion, but
It seens |ikely that at sonme point sonmeone in
| eader shi p woul d have di scussed whet her we woul d do
a rule,.

Q And it was decided not to pronulgate a
rule; is that right?

MR MOORE: (bject to form

A There -- there was a decision along the

way not to do a rule. Exactly when the decision was

made, | don't renenber.
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BY MR HANCOCK:

Q Do you know who woul d have made t hat
deci si on?

A The final decision would be the
conmm ssi oners, but

Q Have any stakehol ders asked the Board of
Education to craft a rule governing the annual
survey?

A | don't recall any.

Q For the 2022 survey, do you think it was
i mpl enented in a way that was vol untary?

A Yes.

Q But there is nothing that requires the
board to continue doing that in the future, right?

MR MOORE: (Object to form

A There's nothing in the |aw that requires
the survey to be voluntary.
BY MR HANCOCK:

Q And does the board -- is it your view that
t he 2022 survey was conducted in a manner that was
anonynous?

A Yes.

Q But there is nothing requiring the board
to continue inplenenting it that way going forward;

Is that right?
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MR MOORE: (Cbject to form

A The | aw doesn't require the survey to be
anonynous.
(Exhibit 21 was marked for
I dentification.)
MR HANCOCK: | amgoing to present the
W tness with what's been marked as Exhibit 21.
BY MR HANCOCK:
Q Do you recognize this e-mail chain?
A ( Exam ni ng Docunent.)
Yes.
Q This starts with an e-mail from Tayl or
VWl ff on Septenber 9, 2021; is that right?
A Yes.
Q And she is inquiring as to the
I mpl enentation of the survey provision; is that
right?
A Yes.
Q And then in the next e-mail Alexis
provi des that update to Taylor WIlff; is that right?
A Do you nean the Friday, Septenber 107
Q Yes.
A "H, Taylor." Yes.
Q And at the bottom there is a table. Do

you see that?
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A Yes.

Q Do you recognize this table?

A It looks like it's an excerpt froma
tracking table.

Q And is that tracking table a docunent
mai nt ai ned by the departnent?

A It looks like it.

Q Do you see the third columm of that table
Is | abeled "Inplenmentation Type"?

MR MOORE: (Object to form

A | see that here in the -- in the docunent,
yes.

BY MR HANCOCK:

Q And then if you turn to the next page, you
see the last rowin the third colum, it says "Rule
Maki ng" ?

A Yes.

Q As of Septenber 10, did the board intend
to i nplenment the survey provision through rule
maki ng?

A | don't know.

Q Under what circunstances woul d soneone put
rule making in the tracker to nake an
| npl enentation-type call?

MR MOORE: (Object to form
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A It could be because that was being

consi der ed.

It could al so be that sonmeone was witing
very quickly and didn't realize it said "may" and
they said "nmust" in the tracker.

|''mnot sure because it looks like this
was a table that Alexis was either copying fromor
editing, so I'mnot -- I'mnot positive exactly who
typed that.

BY MR HANCOCK:

Q Do you think the |egislature would have
understood fromthis e-mail that the board intended
to i nmpl enent the survey provision through rule
maki ng?

MR MOORE: (Object to form

A | don't know what they woul d have
under st ood.

BY MR HANCOCK:

Q Let's turn to a prior page, the second
page of the docunent. Do you see towards the bottom
an e-mai |l from Kerrington?

A Yes.

Q And do you see in the second line of the
e-mail where it says: "I understand the FCS

institutions may use the survey devel oped by FSU'?
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A Yes.

Q As of Septenber 14, did the board intend
to use the survey devel oped by FSU?

A That was still the plan at the tinme. |
don't think we'd actually seen the survey yet, but
we were still working with the Board of Governors,
and that's where | think we were at that point.

Q Wien was that plan nade?

A | don't know the exact date. | know there
was conversation between Chancellor Criser and ne
wth regard to inplementation, because we were both
required to do the survey, and how we m ght go about
doing it together, and if that was -- you know, the
pros and cons of doing that.

Q Did -- do you know whether the fol ks at
Florida State understood that their survey woul d be
used by both the State University System and the
Fl orida Col | ege Systen?

MR MOORE: (bject to form

A | know that by February, at the neeting
that sonme of ny team nenbers participated in on the
delivery of the survey, that they understood it at
t hat point because they were in the sane neeting
wth my team Wen they understood it and how soon

t hey understood it, | don't know.

wWww. phi ppsreporting. com
(888) 811-3408




C/'R Florida Board of Education (Kathryn Schnei der Hebda)
August 18, 2022

1
2
3
4
5
6
.
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 227
BY MR HANCOCK:

Q And you're referring to a neeting in
February of 20227

A Yes.

Q And prior to that neeting, did you have
any direct communi cation with anyone from Fl orida
State about this?

A No.

Q Di d anyone on your team have conmuni cati on
wi th anyone fromFlorida State about this?

A No.

Q At the top of this page, do you see the
e-mai | from Bet hany Swonson?

A Yes.

Q And do you see where she says at the end:
"Let's get an update on this specifically from Kathy
and teant?

A Yes.

Q | assunme that's a reference to you, right?

A Probably, yes.

Q Do you know what Bet hany neans by "teant?

MR MOORE: (bject to form
A It could nmean ny division. It could nean

any person in ny division.
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BY MR HANCOCK:

Q Then if we go back to the first page, do
you see the e-mail you wote on Septenber 157?
A Yes.
Q And you recount having spoken to Criser in
the | ast week?
A Yes.
Q And your understanding was that Criser was
goi ng to comunicate that the FSU survey woul d
| i kely be used by both the State University System
and the Florida Coll ege Systenf
A That was ny under st andi ng.
(Exhibit 22 was marked for
identification.)
MR. HANCOCK: |'mgoing to present the
W tness with what's been marked as Exhibit 22.
BY MR HANCOCK:
Q Do you recognize this e-mail?
A ( Exam ni ng Docunent.)
Yes.
Q And who is Hayl ey Spencer?
A Hayl ey Spencer was an enpl oyee in ny
division at the time, and she was director of data
and anal yti cs.

Q But Hayley is no longer in your division?
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1 A That's correct. rage =28
2 Q When did she | eave?

3 A Not too long ago. It was sonetinme during
4 the inplenentation of the survey, though.

5 Q So roughly spring 20227

6 A Spring, yes, or sunmer.

7 Q Do you recogni ze this docunent that she's
8 attached to the e-mail?

9 A Only vaguely. | was trying to piece

10 together why this was an attachnent to Hayley's

11  e-mail, but

12 Q Do you see these bullets at the bottom
13 that are nunbered?

14 A The bottom of the first page of the

15 attached docunent?

16 Q Yeah.

17 A Under "next steps"?

18 Q Yeah.

19 A Yes.
20 Q Do you see the 1(b) about who to work
21  with?
22 A Yes.
23 Q And the first sub-point says: "The BOGto
24 determne if we use the same survey," right?
25 A Yes.
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Q And the second part says "ARM particularly
for creating." Do you see that?
A Yes.

Q Do you know what ARMis referring to?
A | do. There's a division in the
departnent called accountability, research,
measur enent .
Q And who is the head of that?
A Juan Copa.
THE STENOGRAPHER: |'m sorry?
THE W TNESS: Juan Copa. He's deputy
commi ssi oner .
BY MR HANCOCK:
Q And did you end up involving Juan in the

survey creation process?

A | don't know that we involved Juan
specifically. | think our outreach to ARM at the
time -- at this point in time was still trying to

figure out how would we adm nister the survey; and
so when it says creating, it could have invol ved
their know edge of other surveys, it could have

i nvol ved their -- because they are in reports data;
and so it woul d have been probably consulting with
themon the types of data they had; did they have

e-mai | addresses for college students or anything
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else in the information that's collected from

institutions to think about how would we -- how we
woul d put it together.

Q Thi s correspondence is from 2021, right?

A Yes.

Q Did you consult with ARMat all in 2022
about the survey?

A | don't recall in 2022 doing that. There
could be an e-mail to that effect somewhere, but
this was -- this was early on, all the kinds of
questions and decisions that needed to be nmade.

Q If you'd turn to the next page, do you see
at the top the section | abel ed "Questions"?

A Yes.

Q And the first question is, "If DCE
distributing in this manner, how do we account for
duplication?"

A Yes.

Q Do you understand that to be using
Sur veyMonkey?

MR MOORE: (bject to form

A | don't know if we had decided or
consi dered SurveyMonkey yet. Onh, yeah, it says
"SMM" so this would have been at the point where we

were | ooking at SurveyMonkey as an option.
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BY MR HANCOCK:

Q Was there a concern that using

SurveyMonkey woul d create duplication problens?
MR MOORE: (Cbject to form

A | don't recall that we thought
SurveyMonkey woul d create duplication. It just
| ooks |i ke duplication was a question that we needed
to deal with, depending on all the other decisions
we had to nmake on anonymty and all of that.

BY MR HANCOCK:

Q And do you see the Sub-point 2, "SM can
all ow for single responses by device," and then in
parent hesis "ways to get around this"?

A | do.

Q You understand that SurveyMonkey can
create a survey that only allows a single response
per device?

A It woul d appear that's the case. | can't
prom se you that | am an expert on everything
SurveyMonkey can do or can't do.

Q Are you -- do you know whether that --
whet her the final survey as it was distributed only
al |l owed a single response by a device?

A | don't believe that it did.

Q So --
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A But | don't know.

Q -- your understanding -- okay.
I's it your understanding --

A Ask the question again, because |I'm not
sure if | should have said "did" or "didn't," how
many negatives there were.

Q In terms of the final survey, do you know
whet her it was distributed by SurveyMonkey such that
only a single response was all owed per device?

A | don't know whether that's true or not.

Q |f that setting was turned on, do you know
If there are ways to get around that restriction?

A | don't know. Are you asking nme what ways
to get around, in parenthesis, neans?

Q | ' m asking generally if you're aware of
whet her there are ways to get around restriction for
singl e response per device?

A ' mnot aware technically.

Q | f people were submtting nultiple
responses to the survey, would that rai se concerns
about the statistical validity of the survey?

MR MOORE: (bject to form

A | don't know what woul d rai se questions.
BY MR. HANCOCK:

Q Do you think the board was obligated to
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try tolimt one response per survey respondent?

MR MOORE: (Cbject to form

A There isn't anything in the |aw that
requires us to limt the responses to one per
i ndi vi dual .

BY MR, HANCOCK:

Q Do you think a survey would be
statistically valid if respondents could submt
mul tiple survey responses?

MR MOORE: (Object to form

A | think it depends on to the degree.
BY MR HANCOCK:

Q | n what sense?

A Meaning if you, for exanple, received

several hundred thousand responses to a survey but
two of the responses were submtted by the sane
person fromthe sane device, that's |ike an

egregi ous exanple of sonething that would not affect
the statistical validity of the responses.

So | think to the degree that you m ght
have duplication, it mght affect the statistical
validity or it mght not.

Q Wuld it be fair to say it would depend on
the quantity of responses that were duplicates?

MR MOORE: (Object to form
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1 A It mght.
2 (Exhibit 23 was marked for
3 identification.)
4 MR HANCOCK: | present the witness with
5 what's being marked as Exhibit 23.
6 BY MR HANCOCK:
7 Q On the second page at the bottom do you
8 see an e-mail fromyou on June 24, 20217
9 A Yes.
10 Q And that's addressed to Alex Kelly,
11 Bet hany Swonson, and Eric Hall?
12 A Yes.
13 Q And in -- in the first line, you say:
14  "Alex, thanks for your call." |Is that right?
15 A Yes.
16 Q Do you renenber having a call wth Al ex
17 Kelly?
18 A Yes.
19 Q And what did you discuss on that call?
20 A O her than the survey, | don't recall.
21 Q But you did discuss the survey?
22 A Yes.
23 Q And this was a call around or before
24 June 247?
25 A Let me clarify. Wen | say "this survey,"

Page 235
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| mean the one in the e-nail, the North Carolina

survey.

Q Your nenory is that your conversation with
Al ex Kelly was about the North Carolina survey?

A Yes. It did include that. What else we
tal ked about, | don't renenber.

Q What was the context for your conversation
about the North Carolina survey?

A | recall him asking whether we had
I nformation about it.

Q And do you know why he was interested in
I nformation about the North Carolina survey?

MR MOORE: (bject to form

A | don't know if | know or if | know why,
meaning | know he was interested in -- in this
survey, but | amnot sure of all the scope of
reasons he m ght have been interested in the survey
for.
BY MR HANCOCK:

Q Sur e.

Did you al so discuss the survey that woul d

be i npl enented pursuant to House Bill 23372

A | don't know.

Q Do you know when House Bill 233 was signed

by the governor?
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A | don't recall the exact date. | could be
rem nded if | saw.
Q Yeah. |If | represented to you it was
June 22, 2021, does that sound right?
A It could be.

Q Did you have -- did you discuss
| mpl ementing the survey requirement with Alex Kelly
after House Bill 233 was enacted?

A Yes. At sone point, vyes.

Q Do you think that could have been this
cal | ?

A It certainly could have been.

Q In -- in your discussions with Alex Kelly
regardi ng inplenentation of the survey, what did you
di scuss with hin?

A You nean at any tinme, not just this phone
call? O just this phone call?

Q Let's start with do you renenber any
di scussions the -- the sumer of 2021?

A | don't recall specific discussions. It
seens |ikely they occurred, though, because the bill
had passed.

Q Sure. Wiat -- what discussions generally
at any tinme do you renenber having with Alex Kelly

about inplenenting the survey?

wWww. phi ppsreporting. com
(888) 811-3408




C/'R Florida Board of Education (Kathryn Schnei der Hebda)
August 18, 2022

© 00 N oo o B~ W DN P

N N N N NN P P P PR PR R Rk
g A W N P O © 0 N O O M W N +— O

] ) Page 238
A | didn't talk to Alex a lot directly

nyself at this point. So sone of the information

m ght have gone through Eric or through Bethany. So
ny discussions directly with Al ex woul d have been
limted in nunber.

Q Was there a point where you spoke to Al ex
nore frequently?

A Wien he was chief of staff in the agency.

Q But before he left the Departnent of
Educat i on?

A Yes. That would have been different.

Q And then do you see on the first page an
e-mai | forwarding survey information from Carrie
Henderson to Hayl ey Spencer?

A Yes.

Q And that attaches a docunent about the
Uni versity of Colorado social climte survey. Do

you see that?

A | do.

Q |s this sonething you reviewed around t hat
time?

A Likely, since it's in the attached e-nail.

Since the statute said we could select a survey, we
were | ooking to see what surveys were out there

al ready that m ght be applicable or portions of
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whi ch m ght be applicable.

Q Was the board considering selecting some

or all the questions fromthe University of Col orado

survey?

A | don't know if we were considering that
survey specifically. It -- it looks |like we were
still looking for Iike the -- sort of the scope of

what was avail abl e.

Q Wre there any di scussions about possibly
adopting the Col orado survey?

A | don't recall discussions specifically
about adopting that survey.

Q Were there any di scussions about possibly
adopting the North Carolina survey?

A There was -- there was nore di scussion
about the North Carolina survey because they had
been doing it for a while, but | think ultimately it
was decided that it was too broad because our
statute was really specific.

Q And did the board look to the surveys in
Col orado and North Carolina and el sewhere in -- to
guide themin creating their own survey?

A What do you nean we | ooked at themto
gui de?

Q Did the board seek to enul ate or nodel
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anyt hing that was done by the Col orado or

North Carolina surveys?

A | don't know if there was a specific
decision to inplenment or emulate any ot her specific
survey. | think we gathered ideas fromthe
di fferent surveys.

Q Yeah. Do you know whet her the University
of Col orado survey hired an outside entity to
di stribute the survey?

A | don't renenber, but | can certainly find
out; or if there is sonething here that says -- if |
read it and it says it was done by a third party,
then | suppose that would be true.

Q Do you know whet her --

A Refresh nmy nenory.

Q Do you know whet her the University of
Col orado rel eased their survey before it was
distributed to solicit feedback?

A | don't. But |I've just seen on | think
the third page of the Col orado docunent that it said
they selected -- there is a section on selection of
McLaughlin & Associates/ Frederick Polls, so it |ooks
| i ke they published in here who they worked with.

Q Did the board consider bringing in an

outside entity to draft or distribute the survey?
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A That was part of the discussion, yes.

Q And was a decision nade to not do that?
A The decision initially was made to --
because the Board of Governors was al so considering
the sanme thing, and then determ ned that they were
going to work with FSU. And so then we asked of
t hem whet her we could partner wth them since they
made the selection with FSU

Q And they considered FSU to function |ike

an -- an outside party being brought in to do the
pol | ?

A It was the -- it was the -- | amnot going
to get the nane right -- but it's the center for --

center for politics or sonething |ike that at FSU.
They have -- FSU has a center attached to it that
had done surveys before.

Q Uh- huh.

A So it wasn't FSU proper; it was the center
that's attached to them

Q Did the Board of Education ever enter into
a contract with the -- | believe it's called the FSU
Institute of Politics?

A No.

Q Did the Board of Education ever enter into

a formal agreenent to share the survey that the
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Board of Governors was creating?

A No.

Q And what kinds of updates did the board
receive fromthe Board of Governors on the survey
drafting process?

A | received several updates from
Chancellor Criser as to the status of the progress
t hat FSU was maki ng on the survey draft. But it --
It wasn't until later in 2022 when we actually saw a
survey, a draft. \Wenever that -- the e-mail that
has that survey attached to it.

Q So when was the first time you saw a draft
of what the FSU fol ks were working on?

A Around January of '22, may have been
Decenber ' 21.

Q And the FSU fol ks drafted a student
survey, a faculty survey, and the staff survey; is
that right?

A If | recall correctly, they had three
surveys they were drafting.

Q And in the final survey, there are only
two, right?

A Yes. The student survey and enpl oyee
survey.

Q Wiy was the decision made to only have a
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uni fi ed enpl oyee survey?
A W -- we found a way -- there is so
many -- there are a nunber of individuals in
institutions who are -- have an admnistrative
function but also may teach a class. And -- and so
It -- it just seened nore efficient, and it seened

to us at the tine a better direction to have one
enpl oyee survey that would then allow a person to
identify as primarily an instructor or an
adm ni strator, and then allow themto answer sone --
nost of the sane questions and then sonme uni que sets
of questions if they were instructors.

(Exhibit 24 was marked for

identification.)

MR. HANCOCK: | will present the witness a
docunent mar ked Exhibit 24.
MR. MOORE: | nust have had a typo. | had

t he other one as 24.
BY MR HANCOCK:

Q Do you recogni ze this docunent?

A Yes.

Q And this is an e-mail Marshall Criser sent
to you on February 28, 2022; is that right?

A Yes.

Q And this is not the survey that was
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drafted by the Florida State folks; is that right?

A Correct. This is not the one drafted by
Florida State. It's not the one that | saw drafted
by Florida State.

Q Under st ood.

Do you know who drafted this docunent?

A It's from Marshal |, but | don't know
everybody who m ght have had a hand in drafting it.

Q And -- and this e-mail is just the text of
the draft in the body of the e-mail; is that right?

A Yes.

Q There i1s no other discussion or context,
right?

MR MOORE: (bject to form

A It -- it looks like it's the draft of
the -- of the survey with an openi ng nessage t hat
would go -- draft of an opening nmessage that woul d

go with the survey, and | don't see anything else in
here besides that.
BY MR HANCOCK:
Q Did you and Criser have a neeting or a
call around this tinme to discuss the survey draft?
A |'mcertain we did. Exactly what day, |
don't know. But we had been neeting about this.

And | say "we," not only Marshall and | had been
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but | think our teanms were already tal king

about it at this time and working together on the

survey.

Q

Let's also look at Exhibit 5. So if you

turn to what's page 3 in the top right, this is a

portion of your declaration?

A
Q

Yes.

And do you see in 4 where it says: "I am

personally famliar wth the surveys devel oped

pursuant to HB 233"?

A Yes.

Q | s that accurate?

A Yes.

Q And then in paragraph 5, do you see the
| ast sentence that says: "The institute's initial

draft surveys were not well suited for the state

col | ege systent?

A | do.

Q Wiy were the initial draft surveys not
well suited for the state coll ege systen?

A I n sone instances, what | recall is they
focused nore on university and -- and sonetines the
| anguage wasn't -- wouldn't exactly represent the

Fl orida College Systeminstitutions, and so that --

that was the first thing that I can think of that --
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as to why they weren't well suited.

Q Can you give nme an exanple of what kinds
of | anguage woul d be too university focused?

A | think they had sonething in there --
wi t hout | ooking at the actual copy right now, but
t hey had sonething in there about being a freshman
or a sophonore or junior or senior or sonething |ike
that, and a |l ot of our students aren't classified
t hat way necessarily because they m ght be enrolled
In a certificate program which is not a degree
program

So that's an exanple of sonething that
didn't seemto enconpass our students and how t hey
m ght be represented.

Q Are there any other issues with the prior
draft that were not well suited for the state
col | ege systenf

A | can't renenber any specifically or
specific questions wthout maybe | ooking at it
again, but that's -- that's the thing | renenber, is
it just seened focused nore on university students
and their experience and, as | said, |like the way
they woul d tal k about thenselves or think about
t hensel ves.

Q And then in paragraph 6, you say, then,
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"February 22, Marshall Criser shared alternative

draft surveys."
Do you see that?
A Yes.
Q Wiy did Marshall Criser share an
alternative draft?
MR MOORE: (Object to form
A |''m not sure what you nean by why.
BY MR HANCOCK:

Q Vell, there was an initial draft, right?

A You nean the FSU draft?

Q Yes.

A Yes.

Q So why was there created an alternative
draft?

MR MOORE: (bject to form

A Because we continued to work on the

survey. As | -- as | noted, our review of the
institute's additional survey -- initial survey --
if I can just get the word out -- wasn't well suited

to the college system and so we provi ded feedback.
And Chancellor Criser provided us with an

alternative survey and asked us for feedback on

that, which | think is the one in the e-mail. It

m ght -- yes, that corresponds to February.
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BY MR HANCOCK:

Q What was the feedback that you provided to
Marshal | Criser?

A At which tine?

Q | guess the feedback that was provided
prior to this alternative draft.

A We provided some feedback to
Chancel l or Mack with regard to the survey, the
initial FSU survey that we saw, and expressed the
things that we discussed, like it doesn't suit the
col l eges the way sone of the questions are worded
and things like that.

Q Did you propose edits to the initial draft
surveys?

A | think we didn't edit it question by
question. W provided feedback, | think, in
general .

Q And, for exanple, would one item be that
not all Florida college institution students fit
into categories |ike freshman, sophonore, junior?

A That woul d definitely be an exanple, yes.

Q And what is your understandi ng of who
drafted this alternative draft?

A | don't -- | don't know who all was

I nvol ved conpletely in the -- in this draft, but |
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do know that feedback from our agency was

I ncor por at ed.

Q Do you have an understanding as to who
wote this draft?

A Li ke a single person who wote the draft
or who m ght be invol ved?

Q Do you know if a single person wote this
draft?

A | don't know that a single person wote
this draft. M/ understanding is that our feedback
was -- was taken -- Henry Mack had feedback, and
then there was sonme feedback fromAlex, | think, in
an e-mai | about the survey. And then there was this
draft from Chancellor Criser.

Q Did Chancellor Criser tell you howthis
draft was created?

A | think what he told nme about it was that
he had -- | think he had reviewed it wth his board
chair, m ght have been what he said.

Q Who's his board chair?

A Brian Lanb.

Q Wien -- did you provide the feedback
directly to Criser or did that go through Henry
Mack?

A Through Henry Mack.
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Q And how did you provide that feedback to

Henry Mack?

A | think we -- | know we discussed it wth
himfor sure. So there was a face-to-face
di scussion, you know, with a hard copy. W m ght
have al so provided sone witten feedback.

Q But you do renenber a neeting to discuss
it?

A | don't knowif it was a neeting, just a
di scussion wth himin his office, not like a --
schedule a neeting at 4 o' clock to talk about the
survey, but just a discussion wth himabout it.

Q And then how was the comuni ca- -- how was
t he feedback from Henry Mack conmunicated to
Marshal | Criser?

A | think our feedback went to the
Governor's Ofice, if | recall

Q So Henry Mack took the feedback and his
views and brought those to the Governor's O fice?

A | think so. | don't think he provided it
directly to Marshall Criser.

Q Do you know who in the Governor's Ofice
he woul d have comuni cated that to?

A Probably in response to Alex's e-nail

request .
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Q And then who provided the feedback

ultimately to Marshall Criser?
A | don't know.

Q But nobody fromthe Board of Education did

t hat ?

A Not for this first one, no.

Q | n paragraph 8 of your declaration --

A Yes.

Q -- this is Exhibit 6 -- sorry. This is
Exhi bit 5.

A Ckay.

Q Do you see the last line at the bottom of
paragraph 8 that says: "The survey settings were
sel ected so that the survey responses are voluntary
and anonynous"?

A Yes.

Q What settings are those?

A So in SurveyMonkey you can choose to
require that soneone responding to a survey use
their e-mail address to -- to docunment who they are,
and we didn't require that.

Q Are there any other settings that this
refers to?

A That's the main setting. The voluntary

part al so includes the way the survey was desi gned
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so that you didn't have to answer every question;

you coul d choose to answer only the questions you
wanted to answer; or even if you started the survey,
you coul d choose to not answer any questions
ultimtely.

Q And so with that function, if a respondent
wanted to answer sone questions and then not answer
one question, how would they go about doing that?

A They woul d just skip that question.

Q They woul d just click "next" wthout
putting in a response?

A That's right.

Does the survey advertise that function?
The instructions did, yes.

And those are available on the first page?

> O »r» O

That's right.
Q After you started the survey, is there a
way to return to the first page?
A | don't know. Perhaps there is, but |
just amnot aware of that right this very second.
Q But that -- those instructions are not
I ncl uded on each page of the survey; is that right?
A | don't believe that they were.
Q And it was a nultiple choice response on

the final survey?
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A Yes.

Q Did the board consider including a "prefer
not to respond” option as one of the choices?

A Sone questions did have that option.

Q |s there a reason why every question did
not have that option?

A Per haps some questions didn't need that
option. 1'mnot sure why.

Q Do you recall which questions did have
t hat option?

A Sone of them were the denographic
questions. There could have been others, too.

Q And in taking the survey, a respondent can
just click past the denographic responses, right?

A They coul d, vyes.

Q Then why was a "prefer not to respond”

option included if they had the option to skip

al ready?
A | think our discussion maybe revol ved
around the -- I'mnot sure, actually, now that you

asked the question, other than we wanted themto
have -- feel like they could. But the instructions
did already say that, so | suppose we could have
done it differently.

Q Did the board ever consider a qualitative
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or short answer questlon?

A | think we did discuss that early on. |
don't renmenber the conplete discussion, but | know
It came up at some point.

Q But it was decided not to include one,
ri ght?

A Yes.

Q Turn to what is page 6 in the top-right
corner of your declaration.

So do you see paragraph 14 reads: "In
addition to the inportance of the tineline for
conpliance, the information gl eaned fromthe surveys
furthers other critically inportant state
interests.”

Do you see that?

A Yes.

Q And the state interest identified is,
"Nanmely ensuring that the val ues of viewpoint
di versity and academ c freedom are preserved rat her
t han eroded"?

A Yes.

Q Do you think that the values of academ c
freedomare currently strong in the Florida Coll ege
Syst enf?

A | think they are.
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Q |s there a --

A But at the sane tine, | don't know. 1'd
like to believe that they are, and so the survey is
conducted to get a baseline of where institutions
are.

Q Do you have a concern that those val ues
are going to erode in the future?

A | think the board' s concern is that we
want to make sure they don't.

Q And what is the board doing to nake sure
that they don't?

A Well, one thing is to inplenent the survey
to find out and provide institutions with
I nformati on about how students are feeling about
free speech, enployees are feeling about free speech
and intellectual diversity on the canpuses.

Q How woul d that information further that
I nterest?

A It could be useful to institutions to --
to see if there is sonething they want to I ook into
further to ensure that -- that those values are --
are being inpl enment ed.

Q And what steps could they take to ensure
that those values are being inplenented?

A For one, they could conduct an additi onal
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survey. They could reviewtheir policies to ensure

that those things are being pronoted and -- and
I mpl enrented on their canpuses.

Q Coul d they pronote viewpoint diversity and
academ c freedom w thout the survey data?

A That's possi bl e.

Q Are you famliar with the civil discourse
initiative?

A Can you give ne nore information?

Q It -- it's a--it's a programthat the
Board of Governors is adm nistering.

A Ch.

Q It's a project of theirs.

A |'ve heard of it.

Q Do you know if the Florida College System
or the Board of Education is doing a simlar project
for the coll eges?

A | can't tell you that we have a simlar
proj ect because | don't know everything about
theirs. Certainly, there is an initiative through
the Florida Education Foundation for civic literacy
i n debate, so that is going on in K-12.

Q But is there any sort of viewpoint
diversity or academc freedominitiatives at the

Florida college institutions at the nonent?
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A There is nothing like the civil discourse

specific project |like the Board of Governors is
doi ng.

Q Under st ood.

Can you turn to page -- actually, let's do
page 15 in the top right of your declaration. Do
you see in the bottomright this has the Bates stanp
Def endant s 0077277

A Yes.

Q And is this the final version of the
student survey?

A It appears to be, yes.

Q | f you could put this next to -- what are
we -- Exhibit 24. Is it fair to say that this
e-mail from Marshall Criser is an initial draft of
what becane the final survey?

A |t does | ook very simlar. There are
clearly differences, but it mght be.

Q Yeah. |If we start with the instructions
in Marshall Criser's e-mail, the opening nessage, do
you see the |last sentence of the first paragraph
reads: "This survey intends to discover the extent
to which all viewpoints, both conservative and
|i beral, are both wel conmed and provi ded equal

attention on your canpus and in your classroom"”
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Do you see that?

Up in the first paragraph?

Yeah, that last |ine.

> O >»

Yes.

Q And then in the final version, do you see
It says: "This survey attenpts to discover the
extent to which all viewpoints, conservative,
| i beral, and otherw se, are wel coned and provided
appropriate attention on your canpus and in the
cl assroom "

Do you see that?
A Yes.
Q Wiy was -- at the point where it refers to

conservative and |iberal views, why was "and
ot herwi se" added to this introduction?
A Because there are views that individuals

m ght not consider conservative or |iberal; they
coul d consider it sonething el se.

Q And is the survey attenpting to di scover
whet her those viewpoints are shared on canpus?

A It is attenpting to see that all
I ndi vi dual s' viewpoints are -- how they feel -- how
wel come they feel in providing their viewpoints on
canmpus, whet her they are sonething someone woul d

defi ne as conservative, sonething soneone woul d
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define as liberal or -- or some other nane.

Q But the board determ ned there were
vi ewpoi nts that would not fit into the categories of
conservative and l|iberal, right?

A Correct.

Q And then later on in the last line in
Marshal I's draft, he refers to equal attention on
your canpus, and in the final draft it refers to
appropriate attention on your canpus.

Do you see that?

A Yes.

Q What is the difference between equa
attention and appropriate attention?

A | think equal attention sounds |ike you
are going to neasure exactly how nuch attention in
sone way. And we weren't trying to neasure an
amount, and so we thought "appropriate" seened to be
a better -- better way to phrase it.

Q So what kind of attention were you trying
to measure?

MR MOORE: (bject to form

A | think the nost inportant part was that

"wel coned. "
BY MR. HANCOCK:
Q Did the board determine that differing
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vi ewpoi nts were not necessarily entitled to equal
attention?

A | don't think that was the case. | think

it was the use of the word "equal"” that seened to be
sonet hing nore specific than what we were trying to
get at in the survey because we weren't attenpting
to nmeasure the anmount of tinme or anything el se.

What we coul d determ ne woul d be one thing equal to
anot her.

Q Did the survey ask students to assess how
much time is spent on different viewpoints?

A Not specific time. But there are
questi ons about whether those viewpoints are -- they
hear them | think. And there are a variety of
questions about the settings of those viewpoints.

Q At the end of Question 1 in Criser's
draft, do you see where it says "w thout fear of
reprisal"?

A Yes.

Q And in the final draft, do you see at the
end of Question 1 where it says "w thout fear of
negati ve consequences"?

A Yes.

Q Wiy was "reprisal" swapped out for "fear

of negative consequences"?
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A That was nostly because negative

consequences seemto be clearer, like we felt that
nost students woul d understand the negative
consequence and may not necessarily understand
reprisal.
Q What do you think reprisal suggests to
students?
A | don't know.
MR, MOORE: (bject to form
BY MR HANCOCK:
Q What do you think negative consequences
suggests to students?
MR, MOORE: (bject to form
A | don't know what any specific student
m ght think of as a negative consequence, but the
| anguage seened nore user-friendly, if you will,
than reprisal.
BY MR HANCOCK:
Q Do you think students m ght consider
di sagreenent fromtheir classmtes to be a negative
consequence?
MR, MOORE: (bject to form
A | don't know what any individual student

thinks, but it's certainly a possibility.
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BY MR HANCOCK:

Q Do you think students m ght think
criticismfromtheir classmates m ght be consi dered
a negative consequence?

MR MOORE: (Object to form

A | don't know what any individual student
t hinks, but that's certainly a possibility.

BY MR HANCOCK:

Q Do you think a professor correcting an
I naccuracy in a student's statenent m ght be seen by
a student as a negative consequence?

MR MOORE: (Object to form

A | don't know what any individual student
thinks or feels, but it's a possibility.
BY MR HANCOCK:

Q Did the board consider providing further
definition for the kinds of negative consequences
they were interested in?

A No.

Q Let's ook at --

MR. MOORE: Counsel, whenever you get to

an appropriate break, hopefully the next five

m nutes, we can swap out personnel. And we can
all can keep our seats, but Ms. -- Ms. Gay has
sonme childcare responsibilities to -- to get
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to.

MR. HANCOCK: Yeah. |I'm-- |'mcontent to
do that now.

MR MOORE: (kay.

MR, HANCOCK: O course.

THE VI DEOGRAPHER: W are now goi ng of f
record at 16:38 p. m

(A recess took place from4:38 p.m to
5:01 p.m and Counsel Gay was repl aced by
Counsel Braun.)

THE VI DEOGRAPHER: W are now goi ng back
on record at 17:01 p. m

BY MR HANCOCK:

Q Good afternoon again.
A Good afternoon.

Q Did you speak with your counsel during the

A No.
Q Al right.
A Waiting all day for that question.
Q Before we took the break, we were | ooking
at Exhibits 5 and 24, | believe.
Do you have them ready?
A Yes.

Q And in particular, | am/looking at the

wWww. phi ppsreporting. com
(888) 811-3408




C/'R Florida Board of Education (Kathryn Schnei der Hebda)
August 18, 2022

© 00 N oo o B~ W DN P

N N N N NN P P P PR PR R Rk
g A W N P O © 0 N O O M W N +— O

Page 264
page 16 of Exhibit 5 and the second page of

Exhibit 24. In -- in the draft fromCriser,
Question 5, do you see where it says: "My
professors or course instructors use class tine to
express their own social or political beliefs"?

A Yes.

Q And in Exhibit 5 Question 5, reads: "M
prof essors or course instructors use class tine to
express their own social or political beliefs
wi t hout objectively discussing opposing social or
political beliefs."

Do you see that?

A Yes.

Q Wiy was that |ast clause about objectively
di scussi ng opposing beliefs inserted?

A Part of our discussion was around just the
sort of trying to think about the situation where
students would be in a class where a professor would
share a social or political belief, again, thinking
about the intellectual diversity and -- and
vi ewpoi nts bei ng wel coned.

But just asking that question w thout any
ot her context around it seened |like you would get a
better answer or nore precise answer, one that was

nore attuned to whether there was -- were opposing
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vi ewpoi nts shared or presented if we added the

phrase that you just spoke about in Number 5.
So whet her or not sonmeone shared their own
social or political belief didn't seemto be as
I nportant unless it were done w thout objectively
t al ki ng about an opposi ng one.

Q And so what's neant by objectively
di scussi ng an opposi ng belief?

A In this case, we would think about it as
without trying to pronote one or the other, so
think a generally objective and generally accepted
definition, if you wll, of objective would be
W thout trying to pronote one view or another but
providing both -- or if it's factual that they exi st
and here they are and the student could decide for
t hensel ves.

Q Do you think a professor can espouse their
own personal view while also objectively discussing
opposi ng vi ews?

MR MOORE: (Object to form

A Sounds like it's possible.
BY MR HANCOCK:

Q |f a professor inserts their own personal
vi ew of an issue, do you think that discussion can

remai n obj ective?
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1 MR MOORE: (Cbject to form

2 A | think it woul d depend on the

3 circunstances.

4  BY MR HANCOCK:

5 Q And how are student respondents to

6 determ ne what their professors' or course

7 instructors' personal beliefs are?

8 A It would only be to their know edge if the
9 student knew one way or anot her.

10 Q This -- let's turn to the next page of

11 each of these. In Exhibit 5 do you see prior to

12  Question 13 the statenent: "For the follow ng

13 survey itens, select the option that best describes
14  your perception of your professors, course

15 instructors, college, or university with respect to
16 political beliefs"?

17 A Yes.

18 Q What basis are respondents supposed to use
19 for their perception?
20 A |*'mnot sure | understand the question;
21 the basis of their perception?
22 Q So for Question 5, we tal ked about
23  students' know edge about their professors'
24 political beliefs, and you nentioned that they could
25 base it off their personal know edge.
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| s that al so supposed to be the basis for

t hese responses here?

A On the draft survey or -- that's the draft
survey, right?

Q On the final survey.

A On the final survey. Sorry. Ckay.

| imagine there are a nunber of ways a
student could gain a perception of sonething, and
that's what it asks for, is the student's
per cepti on.

Q So in terns of getting to this final
draft, we tal ked earlier about the work on refining
t he questi ons.

A Yes.

Q Is it this draft in Exhibit 24 that you
all worked on refining?

A Once Chancellor Criser presented this
draft, this becane the working draft, as | recall
It, and then we worked on -- on refinenents to this
draft.

Q And this May 20 -- or sorry. This
February 28 e-mail, this is a draft of the student
survey, right?

A | believe so, yes. | don't think it

i ncluded the enployee. No, this is just the student
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survey draft.

Q So if we turn back to -- in Exhibit 5,
let's turn back to page 9.
MR MOORE: Counsel, for the record, you
mean page 9 of 257
MR HANCCCK:  Yes.
A Ckay.
BY MR HANCOCK:

Q Is this the final draft of the enployee
survey?
A | believe so. That's what's attached

here.

Q And how did this survey cone about?

A If | renenber the basis was the students,
and we used the student survey to then craft the
enpl oyee survey.

Q And do you know - -

A That's what | renenber.

Q Do you know, would that have occurred
after this February 28 e-mail from Marshall Criser?

A It mght have. | don't renmenber the exact
date we started working on this version of the
enpl oyee survey. It could have been at that tine.

Q |'s your recollection that the work started

on the student survey and then turned to the

wWww. phi ppsreporting. com
(888) 811-3408




C/'R Florida Board of Education (Kathryn Schnei der Hebda)
August 18, 2022

1
2
3
4
5
6
.
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 269
enpl oyee survey?

A For us, yes. | don't know what FSU m ght
have done, but that's where we started.

Q And is it correct that the student survey
was the starting point for drafting the enpl oyee
survey?

A | believe that's correct, but | can't tell
you exactly what date we started on the enpl oyee
survey.

Q And what -- who took the pen on taking
things fromthe student survey to the enployee
survey?

A | don't renenber. | don't recall exactly.

Q Do you recall reviewing drafts of the
enpl oyee survey?

A Yes.

Q Do you recall where those drafts cane
fronf

A | don't remenber. | don't renenber
exactly if they were generated by the -- our board
or Board of Governors' staff. |'d have to | ook at

sonething to refresh ny nenory.
Q If it was within the Board of Educati on,
who woul d it have been?

A Likely, if it were within us, it would
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1 have been -- the three of us that worked on it Tg?§7o
2 Carrie Henderson, nyself, and Henry Mack.

3 Q Do you recall review ng an enpl oyee survey
4 yoursel f?

5 A Review ng Iike a draft survey before the
6 final?

7 Q Yeah.

8 A Yes.

9 Q But you don't recall who that cane fronf
10 A | don't. It seens likely it was from

11  Henry, but | don't know exactly.

12 Q Can we turn back to Exhibit 2? Could you
13 turn to page 7?

14 A Page 7? Yes.

15 Q And then do you see Topic 3 there?

16 A Yes.

17 Q And do you see it reads: "Your policies,
18 docunents, and communi cations related to the survey
19 provision in the survey, including the

20 inplenmentation, anticipated effects, or actual

21 effects of the survey provision, the creation,

22 drafting, and inplenentation of the survey,"

23 et cetera?

24 A Yes.

25 Q Have you previously reviewed this topic?
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A Yes.

Q What did you do to prepare for testinony

regarding this topic?

A | reviewed the e-mail correspondence from
t he agency around it. | |ooked at previous draft
surveys that we m ght have retained. | had

di scussion, as | nentioned earlier, with Carrie
Hender son, Henry Mack, certain -- certainly with our
attorneys, and the one discussion | had wth Jereny
Kat z.

Q And when did -- do you recall when you
reviewed the agency e-nmails regarding this survey
drafting process?

A Sone of themas recently as yesterday, but
sone of themmay be earlier than that. Wll, sone
of themdefinitely earlier than that.

Q And do you recall when you woul d have
reviewed prior drafts of the surveys?

A | know that | | ooked at -- prior drafts?
What is today? Thursday. So earlier this week, |
| ooked at prior drafts.

Q About how nuch time did you spend speaking
with Carrie Henderson, Henry Mack, and -- is it
Jereny Katz?

A Jereny.
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My correspondence -- ny discussion with

Jereny was pretty short. It was pertaining to
specifically where he is -- the part he participated
in, which was | ooking at the public information on
the | P addresses and the data.

My discussions with Carrie have been
several over time, so throughout the process, |'ve
di scussed things off and on with Carri e Henderson,
including, | think -- | don't think I spoke wth her
about it yesterday because we had state board. |
m ght have spoken to her yesterday or the day
before. So I've spoken to her as recently as this
week for sure.

And | talked to Henry Mack on severa

occasi ons throughout the process as well. And nost
recently would have been -- for any length of tine
woul d have been last Friday, | think.

Q Got cha.

So sitting here today, what can you tell
me about the transition fromthe student survey into
the final enployee survey?

A The draft student survey?
Q Yeah. And how it becane the final
enpl oyee survey.

A | don't have a day-by-day recollection of
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exactly which came -- what things happened in what
order on what specific day. But as surveys -- as
t he surveys were worked on, | do know that we began

with the student survey. That was the first survey.
And then fromthat drafted an enpl oyee survey.

Wiet her Henry Mack was the first person to
take a crack at it or whether Carrie and | were, |
don't honestly renenber the order of events, but |
know all three of us |ooked at drafts and provided
f eedback on drafts of an enpl oyee survey that was
based on the student survey.

Q Do you know whet her the Board of Governors
wei ghed in on the conversion of the student survey
to the enpl oyee survey?

A Yes, because we nmet with them severa
different tinmes throughout the process, and we woul d
have di scussed -- discussed that.

And al so, there were sone edits to the
enpl oyee survey and the student survey that were
made right towards the end, once -- so there's a
drafting of the actual words in a Wrd docunent, but
then that information has to be | oaded into
Sur veyMonkey.

And so once it gets into SurveyMnkey,

then there could be sone things that you noti ce.
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Li ke I remenber one of the things that we -- you

know, you draft a survey thinking that the questions
will goin a certain order and then when you get in
SurveyMonkey, you realize you' ve got to nmake a --
for exanple, on the enployee, you know, once you
identify as primarily -- or the person identifies

t hemsel ves primarily as faculty, then how do you do
the skip logic to get themto go to the faculty or

I nstructor questions.

And so sone edits were made just to make
t hat possible, because | think one of the original
drafts had some instructions that wouldn't -- it
woul d make sense if you were filling out sonething
hard copy in a Wrd docunent but didn't quite nake
sense when you put it in the electronic
SurveyMonkey. So sone of those kinds of edits were
made once it got into SurveyMnkey.

And | think we also noticed sonething Iike
the State University Systemwasn't -- we didn't use
the termnol ogy correctly and had to nmake that kind
of fix right in SurveyMnkey.

So -- so there were sone edits that were
made even after it was |oaded into SurveyMnkey.

Q Wuld it be fair to say that the edits

made after it was | oaded into SurveyMonkey were
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either instrunental or technical corrections?

A Primarily, yes.

Q Do you know when the enpl oyee survey was
| oaded i nto SurveyMonkey for the first tine?

A It would have been on or about the sane
date as the student survey.

Q And do you know i f anyone fromthe
Governor's Ofice weighed in on -- when were you
drafting the student survey into the enployee
survey?

A What do you nean wei ghed in on whether --
you say weigh in one whether to draft?

Q O -- all right; provide any feedback or
edits or drafting?

A Pr obabl y.

Q Are you specifically aware of any
I nvol veent from the Governor's Ofice on that
process?

A | believe our drafts, both surveys,
student and enpl oyee, were shared with the
Governor's O fice.

Q And did they provided feedback or thoughts
or edits?

A |'d have to | ook at the e-mail again

whet her the feedback we got fromA ex with his
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other -- the other folks that he e-nmmil ed was

specifically on the student or on both surveys. But
| think it's likely we got feedback on both.

Q And | know you nentioned there were a | ot
of nmeetings in this February to March tine period.

Wul d anyone fromthe Governor's O fice
attend those neetings?
MR MOORE: (Object to form (bject to

form

A If they were with the Governor's Ofice,
don't know. But as far as we were concerned, there
were sonme tinmes when even Carrie Henderson and --
and maybe Gene Kovacs, because they were ones
I nputting the data into the SurveyMonkey, they would
sonetines just get together to make sure they
mat ched because they were -- Gene was responsible
for making sure that the SurveyMonkey survey
i nstrunment was the one that was going to be sent to
the SUS. Carrie was the one inputting for FCS, and
so sonetinmes they would also just talk between the
two of themfor technical reasons.
BY MR HANCOCK:

Q D d you personally attend any neetings
regardi ng survey drafting in February or March of
20227
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A | -- 1 know as | presented or participated

in neetings with the Board of Governors team
Q Do you recall whether anyone fromthe
Governor's O fice was present for those nmeetings?
A Not for those neetings.
MR HANCOCK: | will present the --
actually, | amgoing to premark this and hold
off for a nonent.
BY MR HANCOCK:

Q Let's ook back at Exhibit 5. W are on
page 9 of 25 in the top right.

A Ckay.

Q And this is the -- the final enployee
survey, right?

A Yes.

Q And Question 1 asks: "My institution
provi des an environnment for free expression of
| deas, opinions, and beliefs.”

Do you see that?
A Yes.

Q What is an environnent for free expression

of ideas, opinions, and beliefs?

A Environnent in this sentence is
considering the -- the entire environnment of the
institution or the -- in our case, the college. So
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it's meant as a general -- a general term

Q | f we | ook back at Exhibit 24, which is
the draft of the student survey --

A Sorry. Yes.

Q The first question for students asks
whet her they feel it is inportant to be able to
express political viewpoints wthout fear of
reprisal, right?

A Yes.

Q Wiy weren't professors al so asked whet her
they are able to express political viewuoints
w thout fear of reprisal?

A | don't know specifically.

Q Looki ng at the enpl oyee survey, do you see
how Question 3 is: "Students at nmy institution are
encouraged to consider a wide variety of
vi ewpoi nt s"?

A On the enpl oyee survey?

Q Yes.

A Yes.

Q And then the fourth question, the next one
reads: "Students at ny institution are not shiel ded
fromideas and opinions they find unwel coned or
di sagreeabl e or even deeply offensive."

Do you see that?
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A Yes.

Q Was there any concern about transitioning
fromthe affirmative "students at ny institution are
encouraged” to the negative "students at ny
institution are not shielded" in inmed ate
successi on?

A Do you nean because Nunber 4 includes the
word "not"?

Q Yeah. Was there a concern that the
transition to that "not" woul d confuse enpl oyees?

A No. And | -- | think in Nunber 4, not
shi el ded woul d be considered a positive, even though
the word not is there. But | don't think we
expect ed enpl oyees to be confused by that.

Q The -- the choice to use a negative to
express a positive you did not think would confuse
enpl oyees?

A We didn't believe so.

Q Turning to the next page, do you see
Question 8?

A On the enpl oyee survey?

Q Yes.

A Yes.

Q And that reads: "M/ institution is

equal Iy tolerant and wel com ng of both |iberal and
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conservative ideas and beliefs."

|s that right?
A Yes.
Q Wiy was the board interested in whether
| i beral or conservative beliefs were equally
t ol erated?
A The legislation | think originally talks
about intellectual diversity and includes it for

purposes of the statute, the definition. And if |

can go back to the law -- in Subsection -- in page 1
of Exhibit 1 where the lawis printed -- the bill is
printed, | should say, it says: "For purposes of

this subsection, the ternt --
THE STENOGRAPHER: Can you speak up?
THE WTNESS. |'msorry.

A "For purposes of this section, the term
"“intellectual freedom and vi ewpoint diversity' neans
t he exposure of students, faculty, and staff to, and
t he encouragenent of their exploration of, a variety
of ideological and political perspectives."

So | think it -- | think that question is
one of the questions that tries to get at their
perceptions of -- of how -- what they perceive to be

t he environnent on their canpus.
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BY MR HANCOCK:

Q Under st ood.
Can we turn to page 14 of that Exhibit 5.

Are these the denographic questions for the enpl oyee
survey?

A Yes.

Q And Question 21 reads: "Please identify
your race." Right?

A Yes.

Q And the last option is "Prefer not to
respond." R ght?

A Yes.

Q And Question 23 just reads: "GCender:"
Ri ght ?

A Yes.

Q And the last option is "Prefer not to
respond." R ght?

A Yes.

Q And then Question 24 is: "Were wuld you
pl ace yourself on the followi ng scale:" And the
options are conservative, |liberal, noderate, or none
of the above, right?

A Yes.

Q There's not a "prefer not to respond”

option for Question 24, right?
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A No, there is not an option that you can

sel ect that says "prefer not to respond,” but the --
t he person taking the survey could still choose not
to respond.

Q Did the board consider adding a "prefer
not to respond" choice to Question 24?

A | don't renenber if we discussed that or
not specifically for Question 24.

Q Do you think Question 24 inquires into the
political views of enployees in the Florida College
Syst en??

MR MOORE: (Object to form

A What do you nean "inquires into the
political views"?
BY MR HANCOCK:

Q Does it ask themto disclose their
political views?

MR MOORE: (bject to form

A It asks themto place thensel ves on the
following scale, if they -- they chose to.
BY MR HANCOCK:

Q Do you think that scale is a disclosure of
political views?

MR MOORE: (Cbject to form

A It could be.
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BY MR HANCOCK:

Q What do you nean "could be"?

MR MOORE: (Cbject to form

A A person taking the survey could think of
It that way except that the survey was anonynous.
So -- so | guess it -- it could -- it would pertain
to the person taking the survey, but we don't know
who that person is.

So to the extent that person's own views
are actually disclosed to us, we -- we don't know
who they are. W would just know that someone who
took the survey identified in one of those ways.

MR HANCOCK: |I'mgoing to -- | apol ogi ze.
|''mgoing to skip Exhibit 25 and present
Exhibit 26 to the w tness.

(Exhibit 26 was marked for

i dentification.)

A Do | need to keep all these other ones
open?
BY MR HANCOCK:

Q No. | think they can be set aside.

Do you recognize this e-mail chain?
A Yes.
Q And at the bottomis an e-mail from Henry
Mack dated January 28, right?
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A Yes.

Q And that e-mail reads: "Attached, draft
of the intellectual freedom and viewpoint diversity
survey to share wth Senator Rodrigues."” Right?

A Yes.

Q And do you understand that to be a
reference to Senator Ray Rodrigues?

A | do .

Q And then the next line says: "W will
conpile his feedback together with feedback fromthe
Division of Florida Colleges."”

Do you see that?
A Yes.
Q Do you know whether this -- a draft of the

survey was ever actually shared with Senator

Rodri gues?
A | don't know.
Q | f Henry Mack sent an e-nmil like this, do

you expect it would have been shared wth Senator
Rodri gues?
MR MOORE: (bject to form
A It could have been.
BY MR HANCOCK:
Q Did the board have an intention to share

drafts with | egislators?

wWww. phi ppsreporting. com
(888) 811-3408




C/'R Florida Board of Education (Kathryn Schnei der Hebda)
August 18, 2022

© 00 N oo o B~ W DN P

N N N N NN P P P PR PR R Rk
g A W N P O © 0 N O O M W N +— O

Page 285
A It's not unusual for the board to work
wth a sponsor of a bill as to inplenentation of the

bill.

Q Are you aware of any other legislators
besi des Senat or Rodrigues who saw a draft copy of
t he survey?

A | am not aware of any others.

Q And earlier you nentioned that Henry Mck

was conpiling feedback froma variety of sources.

Ri ght ?
A Uh- huh.
Q | f he did receive feedback from Senat or

Rodri gues, woul d you expect himto incorporate that
in his feedback communicated to Marshall Criser?

A | woul d.

Q Are you aware of Henry Mack soliciting
f eedback from any other |egislators?

A | am not .

Q Do you know whet her Senator Rodrigues is a
Denocrat or Republican?

A | do.

Q And do you know in which party woul d he
be?

A Republ i can.

Q Did the board consult any denocratic
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| egi slators for feedback on draft surveys?

A Not that |'m aware.

Q Do you think consulting legislators from
only one political party is consistent with the
requi renent that the survey be nonpartisan?

MR MOORE: (Cbject to form

A | don't think it's rel ated.
BY MR, HANCOCK:
Q It's not related, how?

MR. MOORE: Sane objection.
A In this case, it was shared with the bill
sponsor.
BY MR HANCOCK:
Q And your understanding is that the

requi renent to be nonpartisan wouldn't apply to a

bill sponsor?
MR MOORE: (bject to form
A | don't think it's related. | think I --

| think one of the things we discussed earlier was
that a survey that m ght have been created or
generated froma political party didn't nean that it
was partisan but that it could be.

So | think you asked me questions about
that already. So in this case, it looks like it was

shared wth the person who sponsored the bill for
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his input.

BY MR HANCOCK:

Q So woul d determning if Senator Rodrigues'
f eedback was partisan depend on the content of his
f eedback?

MR MOORE: (Cbject to form

A | think we took all of the -- all the
questions and certainly the feedback -- |I'mnot sure
exactly what process the Board of Governors went
through internally. But on our end, for the board,
we -- we would ook -- we | ooked at all the
questions; so before the survey was finally
conpl eted, we woul d have | ooked at the survey in
total with an eye towards it being nonpartisan and
objective and statistically valid. But in this
case, the question was about partisan, | think, that
you asked ne.
BY MR HANCOCK:

Q And so the board's understanding is that
t hey can consult partisan actors in developing a
survey as long as the content of the final survey is
nonparti san?

MR MOORE: (bject to form
A Can you ask ne that question again? |'m

sorry.
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BY MR HANCOCK:

Q Sure. Is it the board's view that the
board can consult partisan actors so long as the
final content of the survey is nonpartisan?

MR. MOORE: Sane objection.
A And what is a partisan actor in this case?

BY MR HANCOCK:

Q For exanpl e, Senator Rodrigues.

A | s that because he's an elected official?

Q Yes.

A It's the board's view that sharing it with
the bill sponsor for feedback on how the | egislation

he sponsored was being inplenented did not
ultimately affect whether the survey was or was not
partisan, we -- we still strove for a nonpartisan
survey.

Q Wuld it be appropriate for the board to
solicit feedback fromthe Florida Republican party?

MR MOORE: (bject to form

A The Republican party wasn't the sponsor of
the legislation, so | don't see any reason why we
woul d solicit feedback fromthe Republican party.
BY MR HANCOCK:

Q But if the board did, would you understand

that to violate the requirenent that the survey be
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nonpartisan?

MR MOORE: (Cbject to form

A It's a hypothetical question.
BY MR HANCOCK:

Q But based on that hypothetical, you don't
know if it would violate the statute?

MR MOORE: Sane objection.
A The statute doesn't specifically talk
about who -- who can have input on the survey.
MR. HANCOCK: |1'd like to present the
W tness with what's been marked as Exhibit 27.
(Exhibit 27 was marked for
identification.)
BY MR HANCOCK:

Q If you'd turn to the |ast page, do you see
this e-mail fromJon Rogers to Tinothy Chapin on
February 28?

MR MOORE: (bject to form

A The | ast page, you said?
BY MR HANCOCK:

Q Yeah.

A Yes.

Q And then if you turn to the prior page, do
you see Tinothy Chapin forwarded this conversation

to T. Howard Stone and Lonna At keson?
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A That's what the docunent states.

Q And then after that, T. Howard Stone

provi des a response. Do you see that?
MR MOORE: (Cbject to form

A That's what the docunent shows.
BY MR HANCOCK:

Q And on the second page of the docunent, as
part of T. Howard Stone's response, do you see in
t he second paragraph where he says: "If plan has
been revised and wll now include students under the
age of 18, then study may not be consi dered exenpt
fromIRB review as we had earlier planned."

Do you see that?
MR MOORE: (bject to form

A | see that paragraph.

BY MR HANCOCK:

Q Did the Florida -- did the Board of
Education intend to design the survey so it would be
exenpt from | RB revi ew?

MR MOORE: (Object to form

A No. IR -- IRBreviewwasn't -- wasn't
part of what the statute requires or doesn't
require.

BY MR. HANCOCK:

Q Were there discussions within the board
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about whet her or not the survey should achieve |IRB
revi ew?

A | renenber discussing -- Marshall bringing

this question up as sonething they were talking
about, about the students under 18; not specifically
whet her that woul d nean IRB review or not, which it

| ooks |ike that was part of their discussion.

But the fact that there are students in
the Florida College Systemand in the State
University Systemthat are under 18, and since
the -- the end result of the discussion was that
since the survey is voluntary and a person could
choose not to answer and it's only their perception,
the student's opinion, that it -- there wouldn't be
any concern about students under 18 taking the
survey.

Q When did Marshall Criser conmmunicate this
| ssue about students under 18?

A Sonetime during the developnent. | don't
remenber exactly.

Q Do you renenber --

A We tal ked about it on the phone. |
haven't seen this e-nail before, so ...

Q Do you renenber if it was 2021 or 20227

A | want to say it was 2021, but | am not
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sure. |If | recall correctly, it was earlier on in

t he process.
(Exhibit 28 was marked for

i dentification.)

MR. HANCOCK: |I'mgoing to present the

w tness with Exhibit 28.

BY MR HANCOCK:

Q This exhibit is an e-mail chain that
starts on the second-to-the-last page. And there's
an e-mail from Crystal Myer to Christina Pushaw on
June 23, 2021; is that right?

A That's what it says.

Q Do you know who Christina Pushaw is?

A | think she was in the governor's
comuni cati ons office.

Q And do you know who Crystal Myer is?

A | nmean, | can read down here what her
signature says, but | don't know her.

Q Sure. And then in the next e-nmail, do you
see Christina Pushaw forwards this conversation to
Al ex Kelly, Taryn Fenske, and Cheryl Etters?

A Yes.

Q Who is Cheryl Etters?

A Cheryl Etters used to be an enployee with

t he departnent of education in our comunications
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of fice.
Q And who hol ds Cheryl's position now?
A It mght be WIIl Patrick. And | say it

m ght be only because | think they m ght have
changed sone of the titles recently.

Q And then if you turn to the prior page, at
the bottom you see that Cheryl forwards this
conversation to you and sone ot her DCE fol ks?

A Yes, | see that.

Q And then if we go back to the first page,
do you see an e-mail on June 24 from Al exi s?

A On the previous page, you said, or the
front page?

Q On the front page.

A And what was the question? |'msorry.

Q Do you understand this e-mail to be a
draft response to the nedia inquiry?

A Yes.

Q Do you know if this response was ever sent
out ?

A | don't know.

Q And actually, this response was initially
drafted by Bethany Swonson in the prior e-mail.

Do you see that?

A Yes. Bethany sent it to our
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comuni cati ons team plus nme and Cal eb.
Q If you | ook at the | ast sentence of the
second paragraph, do you see where it says: "In

fact, it would be a violation of a student's First
Amendnent rights to force or conpel themto conplete
t he survey"?

A | do.

Q Is it the board's viewthat if the
intell ectual freedom and vi ewpoi nt diversity survey
were nonvoluntary, it would violate a student's
First Anmendnent rights?

MR MOORE: (Object to form

A | don't know if that's the board' s view
now. | see that as a draft in this e-mail.
BY MR HANCOCK:

Q And Bet hany Swonson in June of 2021 woul d
have been chief of staff for the comm ssioner,
right?

A | think she was chief of staff then.

Q Woul d her views generally represent the
board' s views?

A |f they were official statenents, yes, but
this is a draft, so | don't know that this was the
final statenent.

Q Are you aware of the board formng a view
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on whether it would violate the First Amendnent to

conpel students to conplete the survey?

A |''mnot aware of that statenent or an
opinion or position. | think you said position?

Q Yeah.

A Ckay.

Q Is it the board's view that they have the

authority to create a nonvoluntary survey?
MR MOORE: (bject to form
A The statute doesn't tal k about the survey
bei ng voluntary or nonvoluntary, at |east the

| egislation didn't. At the sane tine, there is

no -- there is nothing in the statute that says we
can -- that we can conpel a student to conplete the
survey. So we don't -- we' don't have any authority

to conpel a student to conplete the survey.
BY MR HANCOCK:

Q The Board of Education did distribute this
survey through the Florida colleges, right?

A Yes. W sent it to the colleges, gave
t hem i ndividual |inks, one for the student, one for
t he enpl oyee survey, and then the coll eges
distributed it to their enpl oyees and students.

Q And that was open for student responses

and enpl oyee responses for one week, right?
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A Yes.

Q And the board did receive responses from

A Yes.

Q Wiere are those responses stored?

A They were first stored -- they conme back
t hrough SurveyMonkey. And then fromthat, from
SurveyMonkey you can take the data you receive from
the survey and put it in Excel or probably
another -- other variety of formats to review it and
deci de what you are going to do with it next.

Q Does that -- are those responses going to
stay on SurveyMonkey | ong ternf

A No.

Q Does the board have a plan to pull them
down and store them el sewhere?

A W al ready have.

Q And where are they stored now?

A They currently reside for us with our
di vi si on.

Q |s there a particul ar database they are
stored in, or is it just Excel files within the
division's files?

A | don't know about a particul ar database.

| do know the data are stored in Excel, but | don't
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have a nane of a database that they're in.

Q And so is the data no | onger on
Sur veyMonkey?

A | don't believe it is.

Q Who woul d know how the data is currently
stored within the division?

A Carri e Henderson would know. | could
easily find out.

Q And who has access to the responses that
are stored by the division?

A Meaning to view themright now?

Q Yeah.

A Dependi ng on the answer to your question
on whi ch database they are on, then certainly
Dr. Henderson would, | would, but it -- it wuld --
but when you think about access to data stored in

t he Departnment of Education, if data is stored in a

certain database and it's -- and it doesn't include
any publicly identifiable information -- and these
don't -- then even if it's not on a database where

soneone |ike a Henry Mack has ready access to that
dat abase, he could -- he could easily ask for the
i nformati on.

So if that's -- if that's included in

access, then there is a process to see information,
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even if it's not stored on his personal conputer, if

t hat makes any sense.

Q What is that process |ike?

A In this case, he would -- he woul d just
request it.

Q Li ke an e-nmail ?

A He could do verbally; he could do it in an
e-mail .

Q Can Florida coll eges request the response
dat a?

A They coul d.

Q Are you aware that sone or all of the data
has been provided to plaintiffs as part of
di scovery?

A | think it has. | think we provided what
we had al ready.

Q And has that response data been provided

to anybody el se outside the Board of Education?

A Do you nean just the raw data?
Q Yeah.
A | don't think we provided the raw data to

anybody el se.
Q Has the raw data been provided to the
Governor's Ofice?

A | don't - | don't think we have given the
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raw data to the Governor's Ofice. | think we gave

them summary i nformation.

Q And how was that given to thenf?

A A draft report.

Q Is that the only way that results have
been comuni cated to the Governor's Ofice so far?
A That's the nethod that |'m aware of.

Q Have -- have any of the response data been
provided to | egislators?

A Yes. W shared a draft report with
Senat or Rodri gues.

Q And when was that shared?

A Earlier this summer. | don't have an
exact date, though | could probably check ny
cal endar .

Q And has the board received any public
records requests asking for the response data?

A | believe we have. | don't know if those
public records requests actually asked for the data
set. | think what we were -- what | recall being
asked is how many responses were there.

Q | f somebody filed a public records request
seeki ng the response data, would the board provide
it?

A VW woul d respond to the public records
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request.

Q Are you aware of any reason the board
could withhold the response data if it were
request ed?
MR, MOORE: (bject to form
A The only reason | could think of would be
if there was sonething as part of this |egal
proceeding. But the data aren't specifically
protected by the statute with any public records
request exenpti on.
BY MR HANCOCK:
Q Has the board fornmed any kind of policy
about how this data can be shared?
A What do you nean by a "policy"?
Q Do they have any kind of plan for sharing
the data with the public or other institutions?
A We are working on the draft report that's
required by the -- the statute.
(Exhibit 29 was nmarked for
I dentification.)
MR. HANCOCK: Let's -- | amgoing to
present the wtness with Exhibit 29.
BY MR HANCOCK:
Q And this is an e-mail fromCarrie
Henderson to you and Henry Mack on April 29, 2022;
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Is that right?

A Yes.

Q And does this accurately reflect the
response rates that the board received?

A Yes.

Q And so for the total student popul ation
the response rate was 0.5 percent; is that right?

A The surveys that were received through the
student survey link would be 0.5 percent, but you
will note that there were conputer-generated
responses as part of that 1.36 mllion.

Oh, I'msorry. | apologize. Conpletely
read that w ong.

Yes, the student popul ation, the nunber of
students who received the survey, based on what the
institutions told us, because we asked themto
report how many they sent the students survey to and
how many e-mails they sent the enpl oyee survey to.

And then the responses that were
generated, |ess the conputer-generated responses,
were 0.5 percent. Yes, that's right. | apologize.
| m sread.

Q And that response rate is cal cul ated
w t hout the conputer-generated responses?

A That's correct.
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Q And why is there a columm for the student

response rate | ess SF and Broward?

A Santa Fe -- that's what SF nmeans in this
case -- Santa Fe Coll ege and Broward Col | ege ended
up sending their student -- the student survey I|ink
to students who may no | onger be associated with the
institution; in other words, not currently enroll ed.

Q In ternms of these responses, do you know
whi ch ones cone from students who are full-tinme and
students who are part-tine?

A Only if the student identifies as such.

Q And they woul d do that through the survey
questions?

A Yes. | believe there is a survey question
t hat asks about full-tinme or part-time status. |
think there is one about primarily online. | have
to go back and doubl e-check to nake sure that's the
case in the final survey.

Yes, Question 15 on the student survey --
THE STENOGRAPHER: |'m sorry?

A Question 15 on the student survey says:
"Pl ease identify the enrollnent status,” and the
options are full-time or part-tine.

MR HANCOCK: And then | would like to

present the witness with Exhibit 30.
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(Exhibit 30 was marked for

i dentification.)
BY MR HANCOCK:

Q Is this a -- a draft of the report that
t he DOE prepared?

A Yes.

Q And if you turn to the fourth page, it
should end with Bates 671.

A Yes.

Q This is a table that breaks out the
response rate by each Florida college institution,
right?

A Yes.

Q And does the board intend to include a
table like this in the final -- or the final report?

A | believe we are.

Q And if you turn to the next page -- well,
does -- how does this report treat survey responses
t hat answered sone but not all questions?

A The -- the answers to -- this is -- this
report is broken out by question, so it shows all
the answers that we received to that question in the
t abl e bel ow.

Q Under st ood.

And so in this Figure 1 paragraph, that N
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equals 7,187, is that the nunber of responses to

t hat question?

A To that questi on.

Q And then Figure 2 where N equals 7,162,
it's a different -- it's a | ower nunber because
fewer people answered that question?

A 7,162 responses were received to that
questi on.

Q And in this draft, these tables don't
report a margin of error, right?

A No.

Q Does the board intend to report a margin
of error as part of the results?

A This report is only going to provide the
responses to each question, so | don't know --
don't understand the question about a margin of
error.

Q Do you understand what a margin of error
woul d nmean for, say, the question in Figure 1?

A Do you m nd asking ne again?

Q Sure. Do you understand what a nmargin of
error would nean for |ike Figure 1?

A My understanding of the margin of error is
that you would use it if you were trying to

extrapolate the information to a | arger popul ation.
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And we are -- we are not analyzing the data; we are
just reporting the responses that we were -- that

were received.

Q Under st ood.

So this report is not intended to
extrapol ate these responses to the |arger popul ation
of these colleges?

A No.

Q It just nmeans that of the roughly 7,000
who answered this, say, 55 percent strongly agreed
wth that proposition?

A Correct.

Q Under st ood.

Let's turn back to Exhibit 6.

Actually -- sorry -- one final question
about the draft report. Does the board intend to
provide -- to break out responses to individual

questions based on the denographics that were

provi ded?
A | don't think that we are. | have to | ook
at a nore recent -- nore recent draft. | think we

do intend to report the denographics as a whole --
Q Uh- huh.
A -- but I don't know whet her we've broken

them -- each question out by denographics. And we
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don't have our final report yet.

Q Under st ood.

A So ...

Q But turning back to Exhibit 6 -- actually,
we can do that in a nonent.

MR HANCOCK: Do we want to just take a
short break?

MR MOORE: Sure. And that's fine with
me. And just by ny count, we have -- we have
9 mnutes left on the record.

MS. FROST: | have 10 minutes and
10 seconds.

MR MOORE: Call it 10. Never say | don't
conprom se.

THE VI DEOGRAPHER:  Al'l right. W are now
going off record at 18:07 p. m

(A recess took place from6:07 p.m to
6:14 p.m)

THE VI DEOGRAPHER: W are now goi ng back
on record at 18:14 p.m

BY MR HANCOCK:
Q Good eveni ng.
A Good eveni ng.
Q Did you speak with your counsel during the

br eak?
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A No.

Q Let's turn to Exhibit 6. These are
amended answers to interrogatories, right?

A Yes. Seconded anended answer.

Q |f you turn to page 6, do you see this
paragraph that starts "Anonalies occurred..."?

A Yes.

Q It describes that the Board of Governors

found anomalies in their responses, right?

A Yes.

Q And the Board of Governors identified
certain | P addresses that they thought were
probl emati c?

A Yes.

Q Did the Board of Education receive any
responses fromthose I P addresses?

A Two of them yes.

Q Do you know which two?

A | think we say specifically. Yes. On the
bottom of page 7, that |ast paragraph lists the two
| P addresses --

Q | see.

A -- that were simlar to the Board of
Governors or sane as the Board of Governors.

Q And then the Board of Education identified
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one nore | P address that they considered

probl emati c?
A Yes.
Q And what was the sort of problemthat

t hese | P addresses were generating?

A They were -- the Board of Governors first
identified, and then we -- we | ooked at our data as
well. There were a | arge nunber of responses from

the same | P address. That in and of itself is not
an i ssue because you can have a situation where
students in a dormtory, for exanple, all their
systens could cone fromone |IP address; that's
possi bl e.

But there were a |arge nunber, as you can
see the nunbers reported here, of student responses
fromsimlar IP --

(Brief interruption)

A -- addresses that had ot her
characteristics that nade us -- gave us -- nade us
be concerned that they m ght be generated by a
conputer, a bot, if you wll.

Q And did -- so it sounds |like Dr. Spencer
and Henderson conducted this analysis on behal f of
t he board?

A Yes, that's correct.
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Q Did they also analyze the | P addresses

identified by the Board of Governors?

A They did, but only two were the sanme where
we identified issues. And then we had, as you can
see, one other one that wasn't identified by the
Board of CGovernors that -- that we -- we decided had
enough evidence that it was |ikely computer
generated and not an actual student responding to
t he survey.

Q And it says at the top that Doctors
Spencer and Henderson reviewed the date/tine stanp
associ ated with each survey response.

A Yes.

Q Was the -- the date and tine that sonebody
responded to the survey part of the data that was
col | ect ed?

A Yes. That's part of the data you can | ook
at in SurveyMnkey.

Q And the | P address of the survey
respondent is another piece of data that's collected
on survey respondents, right?

A Yes.

Q Does it collect the provider of the IP
addr ess?

A SurveyMonkey does not. SurveyMonkey does
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provide you the I P address, but there are places on,
as you can see, on public -- publicly accessible
information on -- on the internet that you can --

you can put in an |IP address and it wll tell you
where it's from It doesn't tell you a person or a
phone nunber or any of those kinds of things, but it
will tell you where it's from

Q And then turning to the next page, you see
t he paragraph that starts with "Second, certain
institutions..."?

A Yes.

Q And this is what we discussed earlier
about Broward and Santa Fe Col | ege sending the |inks
to folks who may still not have been at those
col | eges?

A Yes.

Q Did the board consider rerunning the
survey at those colleges?

A We did not.

Q Did the board reopen the survey at any of
its coll eges?

A No.

MR. HANCOCK: Those are all the questions
| want to ask at this tine.
MR MOORE: Al right. | have no
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guestions. Thank you for your tine.
MR. HANCOCK: So | wll put on the record
that there were inproper instructions and

preparation i ssues, so we are going to | eave

1

2

3

4

5 t he deposition open.
6 MR. MOORE: Do what you want. | do not
7 agree to leaving it open.

8 MR. HANCOCK: Under st ood.

9 THE VI DEOGRAPHER: Before we go off

10 record, | do need to refer to counsel.

11 Wul d either one of you be ordering a

12 video today?

13 M5. FROST: We will be, yes.

14 THE VI DEOGRAPHER: (Okay. Do you want t hat
15 synced?

16 M5. FROST: So remi nd ne what "synced"

17  neans.

18 THE VI DEOGRAPHER: So it just neans it's

19 synced to the transcript, kind of I|ike
20 subtitles.

21 M5. FROST: Yes.

22 THE VI DEOGRAPHER: And for you?

23 MR MOORE: We will not need a video.
24 THE VI DEOGRAPHER: (Ckay. And then

25 transcri pt orders?

Page 311
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M5. FROST: Yes. W'Ill need a rough as

fast as possible, and then | think we are going
to expedite it. Ckay?

THE VI DEOGRAPHER: The video as well or
just the transcript?

M5. FROST: Just the transcript.

THE VI DEOGRAPHER: Perfect. [|If we all
agree, | can go ahead and conclude. Al right.
Thi s concl udes today's deposition of
Kat hryn Hebda, a corporate representative of
the Florida Board of Education. W are now

going off record at 18:20 p. m

(Proceedi ngs concl uded at 6:21 p.m)
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CERTI FI CATE OF OATH

STATE OF FLORI DA )
COUNTY OF LEON )

I, the undersigned authority, certify that
KATHRYN SCHNEI DER HEBDA per sonal | y appeared before

me on August 18, 2022, and was duly sworn.

SI GNED AND SEALED on August 20th, 2022.

Losk Wy

SANDRA L. NARG Z

RPR, RVR, CRR, CRC, CCR-GA
snar gi z@ontast . net

Comm ssi on #HH239213

EXPI RES: APRIL 18TH, 2026
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CERTI FI CATE OF REPORTER Page s1d
STATE OF FLORI DA )
COUNTY OF LEON )
I, SANDRA L. NARAd Z, Registered
Pr of essi onal Reporter, certify that | was authorized

to and did stenographically report the deposition of
KATHRYN SCHNEI DER HEBDA, as representative person
desi gnated by the Florida Board of Education; that a
review of the transcript was requested, and that the
foregoi ng transcript, pages 1 through 312, is a true
record of ny stenographic notes.

| further certify that I amnot a
relative, enployee, attorney or counsel of any of
the parties, nor am|l a relative or enployee of any
of the parties' attorney or counsel connected with
the action, nor aml financially interested in the
acti on.

DATED on August 20t h, 2022.

N/

SANDRA L. NARG Z

RPR, RVR, CRR, CRC, CCR-CGA
Notary Public in Florida
snar gi z@ontast . net
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August 20t h, 2022

KATHRYN SCHNEI DER HEBDA, as representative person
desi gnated by the Florida Board of Education
c/o J. TIM MOORE, ESQUI RE

ti m moore@r ay-r obi nson. com

RE: Li nk vs. Diaz, et al.
Case No. 4: 21cv271- MV MAF

Dear Ms. Hebda:

Pl ease take notice that on August 18, 2022, you gave
your deposition in the above cause. At that tine
you did not wai ve your signature.

The above-addressed attorney has ordered a copy of
the transcript and will nmake arrangenents with you
to read their copy. Please execute the Errata
Sheet, which can be found at the back of the
transcript, and have it returned to us at

producti on@hi ppsreporting.comfor distribution to
all parties.

If you do not read and sign the transcript within
thirty (30) days, the original, which has already
been forwarded to the ordering attorney, may be
filed with the Cerk of the Court.

If you wi sh to waive your signature now, please sign
your nane to the blank at the bottomof this letter
and return to the address |isted bel ow

Very truly yours,

Sandra L. Nargiz, RPR, RVMR, CRR, CRC, CCR-CGA
Phi pps Reporting, Inc.

1551 Forum Pl ace, Suite 200-E

West Pal m Beach, Florida 33401

| do hereby waive ny signature.

KATHRYN SCHNEI DER HEBDA
Job No. 263783
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ERRATA SHEET

DO NOT WRI TE ON TRANSCRI PT - ENTER CHANGES HERE
In Re: Link vs. Diaz, et al.
Case No.: 4:21cv271- MV NVAF
KATHRYN SCHNEI DER HEBDA, as
representative person designated by the Florida
Board of Educati on
August 18, 2022

PAGE LI NE CHANGE REASON

Under penalties of perjury, | declare that | have
read the foregoing transcript of the above
proceedi ng and | hereby swear that ny testinony
therein was true at the tine it was given and i s now
true and correct, including any corrections and/or
anendnents |isted above.

Si gnature of Wtness:
Dated this___ day of , 2022.
emai | to: production@hi ppsreporting.com
Job No. 263783
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